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3(a) 

Article  XI,    Sec. 
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Article  XI,    Sec. 

M^)(3d.^ 

Article  XI,    Sec. 

10 

Article  XVI,    Sec 
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CALIFORNIA   LAWS  AND   OFFICIAL   DOCUI^IENTS    CITED 

Administrative   Code  Title  18,    Sec.    313(h)  77-36 

Title  14,  Sec.  15037(a)  77.55 

Attorney  General  Opinion 

36  Ops  Atty  Gen  175  77_X 

52  Ops  Atty  Gen  264  77  ia 

Index  Letter  74-227  77  49 


77-19 
77-35 
77-i-l 
77-11 
77-11 
77-11 
77-12 
77-12 
77-12 
77-50 
77-27 

Board  of  Equalization  Rule  313(h)  77-36 

Code  of  Civil  Procedure 

Sec.  1094.5  77.1^ 

Sec.  1161  77  I? 

Sec.  1209  thru  1222  77  n 

Sec.  1209(3)  77  |7 

Sec.  1209(5)  ^^I^J 

.1   .  ^^^12  71070 

Elections  Code,  Sec.  4084  ^'^  77-12 

Evidence  Code,  Sec.  950-962  ^*''- "^-^'^ IS,       77-17 


11-19 
77-19 
77-19 
77-19 
77-18 
77-49 
77-49 


Fish  and 

Game  Code 

Sec. 

2150 

Sec. 

2156 

Government   Code 

Sec. 

810.2 

Sec. 

810.6 

Sec. 

815.2 

Sec. 

013. 2 

Sec. 

820.2 

Sec. 

821 

Sec. 

1090 

Sec. 

1125 

Sec. 

1126 

Government  Code 

Sec.  1770  77-11 

Sec.  1770(h)  77-11 

Sec.  3060  77-11 

Sec.  3201-3209  77-9 

Sec.  3201-3209  77-24 

Sec.  3207  77-24 

Sec.  3505.1  77-49 

Sec.  3500-3510,  Meyers-Milias-Brown  Act  77-2 

Sec.  3500-3510,  Meyers-Milias-Brown  Act  77-43 

Sec.  6250-6261,  Public  Records  Act  77-36 

Sec.  6250-6261,  Public  Records  Act  77-19 

Sec.  6253  77-19 

Sec.  6253(a)  77-36 

Sec.  6254  77-19 

Sec.  6254(a)  77-36 

Sec.  6256  77-19 

Sec.  6257  77-19 

Sec.  6258  77-19 

Sec.  6259  77-19 

Sec.  34461  77-12 

Sec.  54950-54961,  Ralph  M.  Brown  Act                77-48 

Sec.  54950-54961,  Ralph  M.  Brown  Act                77-1 

Sec.  54950-54961,  Ralph  M.  Brown  Act               77-17 

Sec.  54^50  77-17 

Sec.  54952.5  77-17 

Sec.  54953  77-17 

Sec.  54957  77-17 

Sec.  54957  77-1 

Sec.  54957.9  77-1 

Sec.  54961  77-48 

Sec.  81000-91014,  Political  Reform  Act  of  1974, 

Fair  Political  Practices  Act  77-38 

Sec.  82015  77-38 

Sec.  82044  77-38 

Health  and  Safety  Code 

Sec.  307.3  77-41 

Sec.  33018  (former)  77-30 

Sec.  33220  (new)  77-30 

Sec.  33372  77-30 

Sec.  33391  77-30 

Sec.  33392  77-30 

Sec.  33430  77-30 

Sec.  33431  77-30 

Sec.  33432  77-30 

Sec.  34322  77-27 

Sec.  34322.2  77-27 

Sec.  37910-37964,  Marks -Foran  Residential 

Rehabilitation  Act  of  1973  77-46 

Sec.  37922  77-46 

Sec.  37922.2  77-46 

Sec.  37922.5  77-46 

Sec.  37923  77-46 


Penal  Code 

Sec.  166  77-11 

Sec.  630-637,2  77-19 

Sec.  689  77-11 

Sec.  3075  77-25 

Sec.  3076  77-25 

Sec.  12301-12312  77-20 

Public  Records  Act 

(see  Government  Code,  Sees.  6250-6261) 

Public  Resources  Code 

Sec.  21000-21176,  California  Environmental 

Quality  Act  77-55 

Sec.  21151  77-55 

Revenue  and  Taxation  Code 

Sec.  1605.4  77-36 

Vehicle  Code 

Sec.  22507  76-23 

Sec.  22507  77-32 

Sec.  22507  77-37 

Statutes  1923,  Ch.  88  77-56 
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Administrative   Code 


Sec. 

2.24 

Sec. 

3.05-3.014 

Sec. 

16.99 

Sec. 

16.200   thru 

Sec. 

16.203(a) 

Sec. 

16.204 

Sec. 

16.210 

Sec. 

16.501   thru 
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Cont 

Sec. 

16.503(a) 

Sec. 

32.1-32.95 

Charter 

Sec. 

1.103 

Sec. 

1.103 

Sec. 

2.100 

Sec. 

2.100 

Sec. 

2.101 

Sec. 

2.200 

Sec. 

2.302 

Sec. 

2.400 

Sec. 

3.201 

Sec. 

3.500 

Sec. 

3.500 

Sec. 

3.500 

Sec. 

3.500 

Sec. 

3.501 

Sec. 

3.501 

Sec. 

3.527 

Sec. 

3.530 

Sec. 

3.531 

Sec. 

3.531 

Sec. 

3.534 

Sec. 

3.542 

Sec. 

3.543 

Sec. 

3.550-3.552 

Sec. 

3«552 

Sec. 

3.552 

Sec. 

3.661 

Sec. 

3.651 

Sec. 

3.670 

Sec. 

3.680 

Sec. 

6.202 

Sec. 

6.203 

Sec. 

6.205 

Sec. 

6.205 

Sec. 

6.207 

Sec. 

6.305 

16.222,   Employer-Employee  Relations 


16.519,   Municipal  Election 
lign  Contribution 
:ol   Ordinance,    (Art   12) 


77-12 
77-15 
77-41 
77-43 
77-43 
77-43 
77-43 


77-38 
77-38 
77-46 


77-41 
77-49 

77-49 

77-12 

77-49 

77-48 

77-50 

77-49 

77-44 

77-25 

77-44 

77-16 

77-1 

77-25 

77-51 

77-6 

77-40 

77-40 

77-45 

77-45 

77-49 

77-51 

77-54 

77-54 

77-56 

77-50 

77-44 

77-26 

77-26 

77-6 

77-6 

77-6 

77-49 

77-50 

77-6 
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dated  September   17,    1947   OVERRULED 

332 

dated  February   23,    1951 

456 

dated  November  2,    1951 

558 

dated  June    12,    1952 

618 

dated  October   20,    1952 

636 

dated   December  8,    1952 

683 

dated  March   27,    1953   OVERRULED 

707 

dated  June   24,    1953   OVERRULED 

845 

dated  May   26,    1954 

1163 

MISTYPED,    SHOULD   READ    1183 

1166 

dated  May   10,    1957 

1183 

dated  August  5,    1957 

1134 

dated  August    6,    1957 

1262 

dated  May   28,    1958 

4007 

dated  September   17,    1947   OVERRULED 

4161 

dated  July   6,    1948 

6228 

dated  May   25,    19  62 

6243 

dated  August   28,    1962 

63-31 

67-95- 

•A 

68-84 

68-85 

69-64 

69-78 

70-52 

OVERRULED 

70-68 

71-22 

73-49 

73-172 

74-54 

74-54 

74-94 

74-130 

75-108 

76-23 

76-23 

76-64 

77-9 

unnumbered  dated   10-6-76 

unnumbered   dated    1-21-77 

unnumbered  dated   5-25-77 

77-5 
77-8 

77-49 
77-13 

77-13 

77-12 
77-12 
77-49 


77-46 

77-56 

77-56 

77-56 

77-56 

77-56 

77-46 

77-46 

77-30 

77-56 

77-56 

77-56 

77-56 

77-56 

77-46 

77-23 

77-56 

77-56 

77-21 

77-51 

77-31 

77-51 

77-31 

77-31 

77-46 

77-56 

77-31 

77-1 

77-9 

77-9 

77-24 

77-4 

77-31 

77-20 

77-37 

77-32 

77-52 

77-24 

77-29 

77-40 

77-15 


Charter 

Sec. 

6.305 

Sec. 

6.401 

Sec. 

7.300 

Sec. 

7.306 

Sec. 

7.309 

Sec. 

7.403 

Sec. 

7.403(b) 

Sec. 

7.501 

Sec. 

7.503 

Sec. 

8.100 

Sec. 

8.100 

Sec. 

8.100(e) 

Sec. 

8.103 

Sec. 

8.104 

Sec. 

8.105 

Sec. 

8.105(c) 

Sec. 

8.105(e) 

Sec. 

8.105(f) 

Sec. 

8.105(g) 

Sec. 

8.106 

Sec. 

8.107 

Sec. 

8.200 

Sec. 

8.200 

Sec. 

8.300 

Sec. 

3.311 

Sec. 

8.311 

Sec. 

8.320 

Sec. 

8.320 

Sec. 

8.321 

Sec. 

8.324 

Sec. 

8.326 

Sec. 

8.327 

Sec. 

8.330 

Sec. 

8.331 

Sec. 

8.332 

Sec. 

8.401 

Sec. 

8.401 

Sec. 

8.402 

Sec. 

8.404 

Sec. 

8.404 

Sec. 

8.405 

Sec. 

8.405 

Sec. 

8.405 

Sec. 

8.405 

Sec. 

8.407 

Sec. 

8.407 

77-49 
77-15 
77-49 
77-15 
77-27 
77-56 
77-56 
77-53 
77-53 

77-4 

77-49 

77-41 

77-49 
77-11 


77-49 
77-18 
77-18 
77-18 
77-18 
77-11 
77-11 

77-25 

77-50 

77-3 

77-9 

77-24 

77-22 

77-49 

77-22 

77-22 

77-21 

77-45 

77-22 

77-22 

77-22 

77-52 

77-8 

77-52 

77-23 

77-52 

77-23 

77-51 

77-52 

77-33 

77-52 

77-2 


City  Planning  Commission  Resolution  7499  77-53 

City  Planning  Code,  Art.  3  77-53 

Civil  Service  Commission 

Rule  5.07  77-39 

Rule  10.02  77-21 

Rule  19  77-22 

Rule  22.07  77-49 

Rule  29.03  77-18 

Rule  34  77-44 

Fire   Code 

Sec.    306(e)  77-7 

Sec.    5.24  77-7 

Sec.    20.01  77-7 

Sec.    20.03  77-7 

Sec.    20.03(b)  77-7 

Sec.    20.06  77-7 

Ordinance 

Business   Tax    (Gross    receipts)    245-68  77-35 

Employee  Relations    (Administrative   Code, 

Sees.    16.200-16.222)    313-76  77-43 

Municioal  Election  Camnaign  Contribution  Control 
(Administrative   Code,   Article    12) 

114-76  77-29 

114-76  77-38 

Payroll  Expense  Tax   275-70  77-35 

Residential   Permit  Parking    (Traffic   Code,   Art.    15) 

312-76  77-32 

312-76  77-37 

Park  Code 

Sec.    15  77-54 

Sec.    16  77-54 

Part   II,   Municioal   Code 

Page   2,    MISTYPED,   Line   15   should   read  Part   III, 

and  Line   17   should   read  Part   III  77-7 

Part   III,    Municipal  Code 

Sec.    26  77-30 

Sec.    143  77-7 

Sec.    501-518,    Transient  Occuoancy  Tax  77-27 

Sec.    502  77-27 

Sec.    515  77-27 


Retirement  Board  Rules  of  Practice  and  Procedure 
Rule  18 


Salary  Standardization 


Ord. 
Ord. 
Ord. 
Ord, 
Ord. 
Ord. 
Ord. 
Ord. 
Ord. 


1975-76 
1975-76 
1975-76 
1975-76 
1976-77 
1976-77 
1976-77 
1976-77 
1977-78 


Sec, 
Sec, 
Sec, 
Sec, 
Sec, 
Sec, 
Sec, 
Sec, 
Sec, 


4  H 
4  H 
4  H 
8.1, 
2  J 

4  H 

5  A 
14 
7 


(5) 

(7) 


77-16 


77-39 
77-39 
77-39 
77-34 
77-39 
77-39 
77-34 
77-39 
77-51 


Suoervisors, 
Rule    6 
Rule    7 
Rule   50 


Board  of 


77-48 
77-48 
77-48 


Traffic  Code 
Art.  15, 
Art.  15, 
Art.  15, 
Art.  15, 


Residential  Permit  Parking  Ordinance 
Residential  Permit  Parking  Ordinance 
Residential  Permit  Parking  Ordinance 
Sec.  302 


77-37 
76-23 
77-32 
77-37 


UNITED  STATES  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 


United  States  Code 

Title  5,  Sees 

Title  5,  Sec. 

Title  5,  Sec. 

Title  5,  Sec. 


Annotated 

1501-1508,   Hatch  Act 
1502 

1502    (a) 
1503 


Constitution 

1st  amendment 
1st  amendment 
14th  amendment 
14th  amendment 
14th  amendment 


77-42 
77-42 
77-42 
77-42 


77-1 

77-9 

77-32 

77-35 

77-37 


National  Environmental  Policy  Act 
(see   42  U.S.C.    Sec.    4321) 


77-55 


Vienna   Convention 
Article   32 
Article    32 


77-14 
77-28 
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OPINION  NUMBER 


ADMINISTRATIVE   HEARING 

Disqualification   for  bias 

AIRPORT   EXPANSION   PROGRAM 

Environmental    Impact  Report 

AIRPORT  REVENUE   BONDS 

Administrative  Code,    Sees.    3.05-3.014 
not  applicable 

AIRPORT,    SAN   FRANCISCO   INTERNATIONAL 

Control   tower,    application  of  CEQA 

AIRPORTS    GOl^ISSION 

Airport  Expansion  Program,    EIR 

Members:      selection,    terms   of  office. 
Proposition  B.      Election   of  August    2,    1977 

Revenue  Bond   Issue,    proposed   $90  million 

AMENDMENT,    CHARTER 

Format  and  effect 

AMENDMENT,    CONSTITUTIONAL 
"amendment"   defined 

AIvMJNITION,    FIREARM 

State   preemption 

ANAYA,    ROSA  RIO 

Board  of  Education,    residence   requirements 

ANimL   CONTROL    see   also  WILD  ANIMALS 

APPOINTIVE    OFFICE 

Residence    requirements 

AQUATIC   PARK 

Rowing  Club    leases 

ARBITRATION 

Limitations,    Civil  Service  Commission,    Rule   34 

ASSESSMENT  APPEALS   \iOi^TC,) 

/  cc3i.-    Lo   official  and  personal   files   of   the 
Board 


77-16 
77-55 

77-15 

77-55 

77-55 

77-12 
77-15 

77-12 

77-12 

77-20 

77-4 

77-4 

77-56 

77-44 

77-36 


ASSESSOR 

Election  and   terra  of  office,    Propositions  A   &  B, 

Election  of  August   2,    1977  77-12 

AUTHORITY  see   PCTnTER 

AVERAGE   mXIMUM  WAGE 

Charter,    Sec.    8.405  77-33 

Wage    schedules   uncer  negotiation  at   time   of 

certification  77-33 

BALLOT  MEASURES 

Multiple  measure   committee,    contribution  77-29 

BALLOT   PROPOSITIONS 

"A",    Election  of  August   2,    1977  77-12 

"B",    Election  of  August   2,    1977  77-12 

"G",   Election   of  November,    1967  77-52 

"M",   Election  of  November  5,    1974  77-13 

"P",    Election  of  November   2,    1976  77-15 

BOARD   OF  EDUCATION   see   EDUCATION,    BOARD   OF 

BOARD   OF   PAROLE   COMMISSIONERS    see 

PAROLE   COl^ISSIONERS,    BOARD   OF 

BOARD   OF  PERMIT  APPEALS    see   PEPvMIT  APPEALS,    BOARD   OF 

BOARD   OF   SUPERVISORS    see   SUPERVISORS,    BOARD   OF 

BOARDS   AND   COMMISSIONS,   APPOINTIVE 

Residence   requirements  77-4 

Staff  77-25 

BOARDS   AND   COMMISSIONS,    CHARTER 

Charter,    Sec.    8.100(a)  77-41 

Created  by  Board  of  Supervisors  77-41 

Residence   requirements  77-4 

Residence    requirements  77-41 

Staff  77-25 

BOARDS  AND  COMMISSIONS,  ELECTIVE 

Elected  members  be  and  remain  residents  for 

incumbency  77-4 


BOARDS  AND   COMinSSIONS,    STATUTORY 
Residence   requirements 

Public  member 

Staff 

BOAS,    ROGER,    CHIEF  ADMINISTRATIVE   OFFICER,   ADDRESSEE 
Payroll   expense   tax  computation 

BONDED   D'LhT  LIMIT 

Airport   revenue  bonds   not    included 

Housing  authority  bonds    for  acquisition  of 

International  Hotel  77-27 

BOREMAN,    GILBERT,    CLERK,    BOARD   OF   SUPERVISORS, 
ADDRESSEE 
Airport   revenue   bond    issue  77-15 

Ammunition,    state    preemption  of   control  77-20 

Business   tax   exemption   for  small  businesses  77-35 

Committee  meetings   outside   City  Hall  77-48 

Conflicting   propositions   on  one   ballot,    effect 

if  both  passed  77-12 

Contempt   judgment,      Sheriff  77-11 

Grievance   procedure.    Civil  Service  Commission 

Rule  34   "  77-44 

Residence  Requirements,  Local  Advisory  Board, 
Child  Health  and  Disability  Prevention  Program 

Retirement  allowances,  Fire  and  Police  Departments 

Wage  schedules  under  negotiation  at  time  of 
certification 

Wage  survey,  prevailing  rate 

Wild  animal   control   ordinance 

BRB  HOMES,    INC^ 

Diamond  Heights   Redevelopment  Project  77-30 

BRADY,    THOMAS    P.,    CHAIRMA.N,   ASSESSMENT  APPEALS    BOARD, 
ADDRESSEE 
Access    to   official  and   personal   files    of   the   Board        77-36 

BROWN  ACT   see  RALPH  M.    BRa-TN  ACT 


77- 

■41 

77- 

-25 

77- 

-25 

77- 

-10 

77- 

1 
-15               1 

1 

77- 

-41 

77- 

-13 

77- 

-33 

77- 

-8 

77- 

-47 

BUDGET  ANALYST 

Tax  Collector,    Business    tax   collection  11-j3 

BUILDING  PERMIT  APPLICATIONS 

Reclassification  and   code  text  amendment, 

effect   of  77-53 

Code   text  amendment  and   reclassification, 

effect   of  77-53 

BUSINESS   TAX   BOARD   OF  REVIEW,    ADDRESSEE 

Payroll   expense   tax   computation  77-IG 

BUSINESS   TAXES:      ''GROSS   RECEIPTS"   TAX,    (Ordinance   245-68); 
see   also   PAYROLL  EXPENSE   TAX,    (Ordinance   275-70) 

BUSINESS   TAXES:      PAYROLL  EXPENSE  TAX,    (Ordinance   275-70); 
see   also   "GROSS   RECEIPTS"  TAX,    (Ordinance   245-68) 


CALIFORNIA   ENVIRONMENTAL  QUALITY  ACT    (CEQA)    see 
PUBLIC   RESOURCES   CODE,    SECS .    21000-21176 

CALIFORNIA   ENVIRONMENTAL  QUALITY  ACT 

Airport  expansion  program  77-55 

Control   tower,    San  Francisco   International  Airport        77-55 

CALIFORNIA    FISH  AND  GAME    COMMISSION 

Regulations   do   not   prevent  municipal  control 

ordinances  77-47 

CAMPAIGN   CONTRIBUriON   CONTROL   ORDINANCE 

Multiole  measure   committee  77-29 

CANNON,    H.    LEROY,    LEGAL  ADVISER,    BOARD   OF  EDUCATION, 
ADDRESSEE 
Paraorofessional  employees    retroactive  appointment        77-50 

CAPITAL   IMPROVEMENTS   ADVISORY   COMMITTEE 

Airport   revenue  bond,    different  amounts  77-15 

CASPER,    ANDREW   C. ,    CHIEF,    FIRE   DEPARTMENT,   ADDRESSEE 
Firefighter  elected   to  Board   of  Supervisors, 
incompatible   offices  77-49 

Like   work-like    pay,    apnointment   to  exempt   rank  77-51 

Permit    requirements    for  multiple  motion  picture 

theatres  77-7 

Working  hours,    attendance  emoloyee  members   at 

board  meetings  77-26 

CEQA    (CALI7^^NT/    ZIz/IRONMENTAL  QUALITY  ACT)    see 
PUBLIC   RESOURCES   CODE,    SECS.    21000-21176 


CHARTER 

Ordinance   cannot   limit  effect  77-15 

CHARTER  AMENDMENT 

Format  and   effect  77-12 

CHIEF  ADMINISTRATIVE    OFFICER 

Selection,    confirmation  and   term  of  office, 

Proposition  "B",    Election   of  August   2,    1977  77-12 

Transfer  of   funds  77-6 

Transient   occupancy   tax,    allocation  of   funds  77-27 

CHILD  HEALTH  AND   DISABILITY   PREVENTION   PROGRAM 

Local  Advisory  Boards,   Health  and  Safety  Code 

Sec.    307.3  77-41 

Local  Advisory  Boards,    residence   requirements  77-41 

CHILD  PLACEMENT  WORKER 

Foster  care   program  77-18 

CITY  ATTORNEY 

Election  and   term  of   office,    Prooositions  A   and  B, 
Election  of  August   2,    1977  77-12 

CITY  PLANNING   CODE 

Building   oermit  applications   during   code    text 

amendment  and   reclassification  period  77-53 

CITY  PLANNING   COMMISSION 

Building   permit  amlications   during   code   text 

amendment  and   reclassification   period  77-53 

Building   permit  applications   within   redevelopment 

project  area,    discretionary   review  77-30 

Previous    Planning  Commission  action  77-30 

CITY   PLANNING,    DEPARTMENT   OF 

Airport  Exoansion  Program,    draft  EIR  77-55 

Redevelopment  Plans,    adoption  and   change  77-30 

CIVIL   SERVICE   CLASSIFICATIONS 

Power  of  Emoloyee  Relations   Division   to   place   or 

transfer  within  unit   system  77-43 


CIVIL  SERVICE   COMMISSION 

Bilingual   police   officer,    creation   of   position  11-k'^ 

Certification  of  graduated  pay   scales    for  single 

rate   employees    (Transit   operators)  11-'^'^ 

Certification   of  wage   schedules  77-23 

Conflict  of    interest,    Charter  Sec.    8.105g  77-18 

Conflict   of   interest.    Civil   Service   Commission 

Rule    29.13  77-18 

Decision   reconsidered,    Civil   Service  Commission 

Rule   5.07  77-39 

Examinations    to  maintain  adequate    registers   of 

eligibles  77-22 

Grievance   procedure,    sco.ie  and  application  77-44 

Lacks    pov7er   re   deoartmental   decisions,    Charter 

Sec   3.201  77-44 

Lacks    nower   re   deoartmental  decisions,    Charter 

Sec   3.500  77-44 

Overtime   determination  77-34 

Power  of  employment,    extent  77-44 

Power   of   personnel,    extent  77-44 

Power   to  adoDt   rules   and   regulations    re   after 

hour  activities,    employments,    enterprises  77-18 

Power   to  authorize   emergency  apnointment  77-22 

Power   to  authorize   limited   tenure  appointment  77-22 

Power  to  authorize   non-civil   service  appointment  77-22 

Power  to   create  or  abolish  civil   service   positions  77-25 

Power   to  give   designation  and  classification  for 

civil   service   oositions  77-25 

Power   to  make   unit  determinations  77-43 

Power   to    reclassify   oositions  77-50 

Power   to   reconsider   final   decision.    Civil   Service 

Commission  Rule   5.07  77-39 

Power   to   select   contract   or  civil   service   employees  77-3 

Powers   and  duties,   Administrative   Code,    Sec.    16.204      77-43 


CIVIL  SERVICE   COMMISSION    (continued) 

Prevailing   rates   of  wages,    Charter  Sec,    8.407  11-51 

Promotional  examination   required  77-21 

Successor   to   powers   and   duties   of  Municipal 

Employees   Relations   Panel  ll-i\3 

Wage   schedules,    Transit  operators  17-23 

Wage   schedules   under  negotiation  at   time   of 

certification  77-33 

Wage  surveys,    Charter  Sec.    8.407  77-2 

Wage  surveys   data,    discretion  77-5 

Wage   surveys,    effective   date   of   rates  77-8 

CIVIL   SERVICE   EXAMINATION 

Entrance   examination,    oriority  77-21 

Promotional  examination  required  77-21 

CIVIL   SERVICE   LISTS 

Absence   of,    temporary  vacancy   in  promotive    rank, 

Police  Department  77-22 

Absence   of,    aooointment   to   fill   temporary  vacancy  77-22 

Examination  announcement  qualifications,    variations  77-40 

Priority,    entrance   and   promotional   lists  77-21 

Priority,    promotional  and  entrance    lists  77-21 

CIVIL  SERVICE   ENTRANCE   LISTS 

Priority,    promotional   and   entrance   lists  77-21 

CIVIL   SERVICE   PROMOTIONAL  LISTS 

Priority,    promotional   and  entrance   lists  77-21 

CIVIL   SERVICE   POSITIONS 

Board   of  Supervisors  has   power  to  create   or  abolish     77-25 

Boards   and  Commissions  77-25 

Civil  Service   Commission  authorizes    orooer 

designation  and  classification  77-25 

Created  by  aoorooriation  ordinance   of  Board 

of  Supervisors  77-25 

Created  by  a ->oropriation   ordinance   of  Board   of 
Supervisors  77-50 


CIVIL   SERVICE    POSI'IONS    (continued) 

Dual   aooointrrencs    to  a   single    rank  77-51 

Like  v?ork-like    oay  an-vointment ,    Fire    Denartment  77-51 

Reclassifications  77-50 

CIVIL   SERVICE   RANK,    EXEMPT 

Like  work-like   pay,    an lointment,    Fire   Deoartrrent  77-51 

CIVIL   SERVICE   REGIS  l'ERS 

Commission   to  maintain  77-22 

CIVIL   SERVICE   UNIT   SYSTEM 

Civil   Service   Commission  77-43 

Emoloyee  Relations   Division  77-43 

CODE   ENFORCEMENT 

RAP  areas  77-46 

COMMISSIONS   GENERALLY   see   BOARDS   AND   COMMISSIONS 

COMMUTER   see   also  N ON -RESIDENCE,    RESIDENCE 

COMMUTER 

Motor  vehicles  77-32 

Motor  vehicles  77-37 

COMMUNITY   DEVELOPI^ffiNT   FUNDS 

Housing  authority  use   for  International  Hotel  77-27 

International  Hotel  77-27 

COMMUNITY  MENTAL  HEALffl   SERVICES 

Staff,    in-natient   psychiatric   unit,    San  Francisco 
General  Hospital  77-3 

COMPENSATION   see   SALARY 

CONFIDENTL^L  REU^TIONS    see   also   CONFLICT   OF   INTEREST 

CONFLICT   OF    INTEREST 

Charter  Sec.    8.105  77-18 

Civil   Service   Commission  Rule    29.03  77-18 

Placement  worker   to   operate  home  care   facility  77-18 

CONSTITUTIONAL  AMENDMENT 

"Amendment"   defined  77-12 


CONSULAR  OFFICES 

Property   tax  exemntion,    Ireland  77-28 

Property   tax  exemption,    New  Zealand  77-14 

CONTEMPT,    CIVIL 

Distinguished  77-11 

CONTEMPT,    CRIMINAL 

Distinguished  77-11 

CONTEMPT  JUDGMENT 

Discussion  77-11 

Legal   consequences  77-11 

CONTEMPT   PROCEEDING 

Civil   Procedure   Code   distinguished   from  Penal   Code        77-11 

Penal   Code   distinguished   from  Civil   Procedure   Code        77-11 

CONTRACT  EMPLOYEES    see  EMPLOYEE,    CONTRACT   EMPLOYEE 

CONTROLLER 

Transfer  of   funds,    Charter  Sec.    6.305  77-6 

"CONTRIBUTION" 

Defined.      Municipal  Election   Camoatgn  Contribution 
Control   Ordinance  77-38 

CRIMINAL  ACTION 

Reward   for  witness  77-31 

DEATH   BENEFITS 

Retirement  Board  determination  77-16 

DEFINITIONS 

Amendment,    constitutional  77-12 

Legitimate   objective  77-56 

Misconduct,    official  77-11 

Moral   turpitude  77-11 

Officer  77-41 

Official  misconduct  77-11 

Payroll   expense  77-10 

Police   Department,    Employee 

Position  77-40 

Rank  77-40 

Political  contribution  77-38 


DEFINITIONS    (continued) 

Political   loan  77-38 

Political   oayroent  77-38 

Prevailing   rate  77-33 

Public   use  77-56 

Transient   occupancy  tax                                                                      77-27 

DEPARTMENT   OF   CITY  PLANNING   see   CITY  PLANNING   DEPARTMENT 
OF 

DEPARTMENT   OF   SOCIAL   SERVICES    see 

SOCIAL   SERVICES,    DEPARTl^NT   OF 

DESTRUCTIVE   DEVICES 

Control    nreempted  by   state  77-20 

DIAMOND  HEIGHTS   REDEVELOPMENT   PROJECT 

Building   permit  apolications,    review  by 

City  Planning   Commission  77-30 

DISABILITY  BENEFITS 

Retirement  Board   determination  77-16 

DISTRICT  ATTORNEY 

Election  and   term  of   office,    Propositions  A   and  B, 
Election   of  August   2,    1977  "  77-12 

Reward  for  witness    in  criminal  action  77-31 

DISTRICT  ELECTIONS 

Board   of  Supervisors,    Pronositions  A   and  B, 

Election  of  August   2,    1977  77-12 

DUE   PROCESS 

Park  property,    right   to  use  77-56 

Retirement  Board  determination  disability   or 

death  benefits  77-16 

EDUCATION,    BOARD   OF 

Paraprofessionals ,    retroactive   reclassification  77-50 

Members,    Election  and   term  of  office.    Propositions 

A   and  B,    Election  of  August   2,    1977  77-12 

Members,    residence   requirements  77-4 


ELECTED   OFFICIAL 

Conviction,    crime   of  moral   turpitude,    immediate 

removal  77-11 

Official  misconduct  77-11 

Suspension  and    removal   procedure  77-11 

ELECTIVE   OFFICE 

Residence   requirements  77-4 

ELECTORATE 

Majority  voter  aporoval   for   lease   financing  77-27 

Two-thirds   vote   requirement   to   encumber  future 

revenue  77-27 

EMPLOYEE,    CIVIL   SERVICE   ELIGIBLES 

Examination  announcement  qualifications,    variation        77-40 

Political   contribution  to   election  campaigns  77-24 

EMPLOYEE,    CIVIL   SERVICE   EMPLOYEE 

Average  maximum  wage  77-33 

Comoensation,    retroactive  77-50 

Conflict  of    interest.    Charter  Sec.    8.105g  77-18 

Conflict   of   interest.    Civil   Service  Commission 

Rule    79.03  77-18 

Conflict   of    interest.    Child  welfare  worker   to 

onerate  home   care   facility  77-18 

Contract  employees  may  be   justified  77-3 

Emergency  appointment  authorized  77-22 

Graduated  wage   schedules  77-23 

Hatch  Act  77-42 

Leave   of  absence.    Status   of  employee  77-49 

Like   work--like    pay  appointments ,    Fire   Department  77-51 

Limited   tenure  apoointraent  authorized  77-22 

Limited   tenure   apoointment,    procedure  77-22 

Overtime    for  employee   on  35   hour  v/eek  77-34 

Overtime.      Salary  Standardization  Ordinance, 

1976-77  77-34 


EMPLOYEE,    CIVIL  SERVICE    EMPLOYEE    (continued) 

Payroll    records   are    public    records  77-19 

Personnel   records,    public   access   to  77-19 

Political  activity  77-9 

Political   contributions    to  election  camnaigns  77-24 

Princioal   employment  77-42 

Privacy  of   personnel   data  77-19 

Promotion   in  the   service   whenever  oracticable  77-21 

Reclassification  77-50 

Registers   of  eligibles  77-22 

Salary.      Sunervisorial  adjustment,    eligibility  77-39 

Salary.      Sunervisorial   adjustment,    overtime    pay  77-39 

Salary.      Supervisorial  adjustment,    premium  pay  77-39 

Salary.      Supervisorial  adjustment,    reconsideration        77-39 

Salary.      Supervisorial  adjustment,    straight   time  77-39 

Supervisorial   salary  adjustment  77-39 

Unit  determination  appeal  77-43 

Workweek  variations  77-39 

Working  hours.      Attendance   employee  members   at 

Retirement  Board  and  Health  Service  Board  meetings        77-26 

EMPLOYEE,    CIVIL   SERVICE   EMPLOYEE    ORGANIZATIONS 

Political  activity  77-9 

EMPLOYEE,    CONTRACT  EMPLOYEE 

Civil   Service   employees   cannot   provide   services  77-3 

Services   justified  by  soecial  circumstances  77-3 

EMPLOYEE,    MUNICIPAL  RAILWAY 

Graduated   pay  scales  77-23 

Payroll   open   to   public    inspection  77-19 

Personnel    records   confidentiality  77-19 

Salary  setting.    Transportation  Promotive  Series  77-52 

Transit   operators  77-23 

Wage   schedules  77-23 


EMPLOYEE,    NON-CIVIL   SERVICE 

ADpointment  authorized  11-22 

Appointment   procedure  77-22 

EMPLOYEE,    PARAPROFESSIONAL 

Retroactive    salary  schedule  77-50 

EMPLOYEE   RELATIONS   DIRECTOR 

Power   to  make   unit  determination  77-43 

EMPLOYEE   RELATIONS    ORDINAisCE    see 

ADMINISTRATIVE   CODE   SECS    16.200-16.222 

EMPLOYEE   RELAJIOIIS    DIVISION 

Grlc'\'rnc(    Procedure.      Civil   Service   Commission 

Rule   34  77-44 

Meyers-Milias-Brown  Ac:,    duty   to   implement. 
Administrative   Code   Sec    16.203(a)  77-43 

EQUAL   PROTECTION 

Tax    inequalities  77-35 

EXAMINATIONS    see   CIVIL   SERVICE   EXAMINATIONS 

EXECUTIVE   SESSION 

Notice   to   public.    Ralnh  M.    Brown  Act  77-17 

Press   and   oublic  may  be   excluded    if   properly  called      77-1 

Ralph  M.    Brown  Act  not  aoplicable    if   properly  called   77-1 

EXECUTIVE   SESSION.      AGENDA 

Notice   to   public   under  Ralph  M.    Brown  Act  77-17 

FAIR  HEARING 

Elements    of  77-16 

Retirement  Board  determination  disability   or 

death  benefits  77-16 

FAIR  POLITICAL   PRACTICES  ACT   see   POLITICAL   REFORM  ACT 
OF   1974,    GOVEPvlvJMENT   CODE   SECS   81000-91014 

FAIR   POLITICAL   PPvACTICES    COMMISSION 

"Political   contribution"   defined  77-38 

FARRELL,    JOHN   C.,    CONTROLLER,   ADDRESSEE 

Transfer  of   funds.      Charter  Sec.    6.305  77-6 

FEDERAL  AVIATION  ADMINISTRATION 

Airport  Expansion   program.      EIS  77-55 

FINANCING   PUBLIC   IMPROVEMENTS 

Methods  77-27 


FIRE  COMMISSION 

Like  K'ork--Iike  pay  amointments  77-51 

Members;  selection,  term  of  office.  Proposition  B, 
Election  of  August  2,  1977  77-12 

FIRE  DEPARTMENT 

Motion  picture  theatres.   Permit  requirements        77-7 

Permit  requirements  for  multiple  motion  picture 

theatres  77-7 

FIRE   DEPARTMENT.      EMPLOYEE 

Chief.      Power   to  aopoint  Secretary  to  Chief  77-51 

Election   of   firefighter  to  Board  of  Supervisors. 
Incomoatible   offices  77-49 

Like  work--like    pay  appointment  77-51 

Retirement  allowances  77-13 

Secretary   to  Chief.      Exempt  Civil   Service   rank  77-51 

Wage  schedules  under  negotiation  at  time  of 

certification  77-33 

FIREARM  AM!-nJNITION 

State    preemption  77-20 

FOSTER  CARE   PROGRAM 

Role   of   nlacement  worker  77-18 

FOUR  SEAS    IN^/ESTMENT   CORPORATION 

International  Hotel.      Contempt  judgment,    Sheriff  77-11 

FUNDS,    TRANSFER  OF 

Controller  duties,    Charter  Sec.    6.305  77-6 

GAIN,    CHARLES   R.  ,    CHIEF,    POLICE   DEPARTMENT,   ADDRESSEE 
Power   to  make   non-civil   service   or   limited 
tenure  appointments  77-22 

Q-3  Police  Officer.      Creation  of  new  position  77-40 

Service    in  another   rank  77-45 

GENERt\L  HOSPITAL   see   SAW  FRANCISCO  GENERAL  HOSPITAL 

GRADUATED   PAY  SCALES 

Civil  Service   employees  77-23 

GRIEVANCE   PROCEDURE 

Civil   Service   Commission  Rule   34.      Scope   and 

application  77-44 

"GROSS   RECEIPTS' TAX    (ORDINANCE    245-68)    see   also 
PAYROLL  EXPENSE   TAX    (ORDINANCE    275-70) 


HATCH  ACT   see   5   USCA   Sees.    1501-1508,    1974  AMENDMENTS, 
PUB.   L.    93-443,    TITLE   IV  SEC.    401 

HATCH  ACT 

Elected   official,    application  77-42 

Federal   funds.      Prinicipal   employment  77-42 

Local   employee  77-42 

Local   officer  77-42 

Non-elective   state   or  local   officer  or  employee  77-42 

State   employee,    non-elective  77-42 

State   officer,    non-elective  77-42 

HEALTH   SERVICE   BOARD 

Employee  members   attendance  meetings   during 

working  hours  77-26 

HONGISTO,    RICHARD   D.    SHERIFF 

Contempt  judgment.      Legal   consequences  77-11 

HOTEL  ROOM  TAX   FUND 

Allocation  of   funds.      Municipal   Code,    Part   III, 

Sec.    515  77-27 

HOTEL   TAX   see   TRANSIENT   OCCUPANCY  TAX 

HOUSING  AUTHORITY 

Community  development   funds  77-27 

Duties   under  Health  and  Safety  Code,    Sec.    34322  77-27 

International  Hotel.     Acquisition  and  rehabilitation  77-27 

Power  to  establish  tenant   preference   system  77-27 

HOUSING  AUTHORITY  TENANTS 

Preference   system  77-27 

INCOMPATIBLE    OFFICES 

Common   law  doctrine  77-49 

Firefighter  and   supervisor  77-49 

Leave   of  absence  does   not  cure  77-49 

Supervisor  and   firefighter  77-49 

INITIATIVE   CHARTER  AMENDMENTS 

Conflict    in   provisions,    two   on  ballot  77-12 


INTERNATIONAL  HOTEL 

Contempt  judgment.    Sheriff.      Failure   to  evict 

tenants  77-11 

Four  Seas    Investment   Corp.  77-11 

Funding   for  acquisition  and   rehabilitation  by 

Housing  Authority  77-27 

Priority  of  current   tenants    if  acquired  by 

Housing  Authority  77-27 

KOPP,    QUENTIN,    PRESIDENT,    BOARD   OF   SUPERVISORS, 
ADDRESSEE 

Campaign  contribution   to  multiple  measure 
committee  77-29 

Civil  Service  Emnloyees,    political  activity, 

Charter  Sec.    8.311  77-9 

Civil  Service  Employees,    oolitical  activity, 

Charter  Sec.    8.311   ^  77-24 

Hatch  Act  77-42 

Residence   requirements.    Board   of  Education  77-4 

Retirement   Board  members   excused   from  voting  77-16 

LAGARDA,   LIDIA   M. ,    Commissioner,    Recreation  and  Park 
Department,    ADDRESSEE, 
Commission,    Executive   session  77-17 

LAWYER-CLIENT   PRIVILEGE 

Exception   to  Ralph  M.    Brown  Act  77-17 

LEASE   FINANCING 

Financing   public    improvements  77-27 

Majority  voter  approval  required.   Charter 

Sec.    7.309  '  77-27 

LEGISLATIVE    INTENT 

General    rule  77-21 

"LEGITIMATE   OBJECTIVE" 

Defined.      Private   lease--park  property  77-56 

LEVITIN,    JERROLD  E.,    COMMISSIONER,    MUNICIPAL   COURT, 
ADDRESSEE 
Residential   permit   parking  77-37 

LIBRARY   COMMISSION 

Members:      Selection,    terms   of  office,    proposition  B, 
Election  of  August   2,    1977  77-12 


LIST  see  CIVIL  SERVICE  LISTS 

"LOAN" 

Defined.      Municipal  Election  Campaign  Contribution 
Control  Ordinance  77-38 

LOCAL  ADVISORY  BOARD 

Member   is   neither  officer  nor  employee.      Charter 

Sec.    1.103  77-41 

Residence   requirements  77-41 

MAHLER,    PATRICK  J.,    DIRECTOR,    EMPLOYEE   RELATIONS 
DIVISION,   ADDRESSEE 
Graduated   pay   scales,   Municipal  Railway  Onerators  77-23 

Grievance   procedure.    Civil   Service  Rule   34  77-44 

Unit  determinations  77-43 

MARKS-FORAN  RESIDENTIAL  REHABILITATION  ACT  OF   1973   see 
HEALTH  AND   SAFETY  CODE   SECS.    37910-37964 

MATHER   FAMILY   CAMP 

Fees   and   charges  77-54 

MAYOR 

Discretion   to   remove   or  suspend   elected   official, 
official  misconduct  77-11 

Election  and   term  of   office.      Propositions  A   &  B, 
Election  of  August   2,    1977  77-12 

Failure      to    remove   elected   official   convicted 

of  crime   of  moral    turpitude    is    'official  misconduct'    77-11 

Mandatory  duty   to   remove  elected  official   upon 

conviction  of  crime   of  moral   turpitude  77-11 

Official  misconduct.      Charter  Sec.    8.107  77-11 

Power  of  appointment   to  Boards   and   Commissions  77-25 

Power  to   fix  wages    for  employees   of  City  and  County      77-2 

Power  to   provide   reward  for  witness    in  criminal 

action  77-31 

Procedure   for   removal   of  elected  official   for 

official  misconduct  77-11 

Signature   establishes   date   of   reclassified 

positions  77-50 

MAZZOLA,    JOSEPH   P. 

"Official  misconduct"   defined  77-11 


MEET  AND  CONFER 

Charter  Sec.  8.407.   No  conflict  77-2 

MEETINGS 

Executive  sessions  77-1 

Ooen  sessions  77-1 


MENDELSOHN,    ROBERT  H.,    BOARD   OF  SUPERVISORS,    ADDRESSEE 

Residential    permit   parking,    city  wide   per:;.iu3 

MEYERS -MIL  IAS-BROI^JN  ACT   see  GOVERNMENT   CODE   SEC. 
3500-3510 


77-32 


MEYERS  -MIL lA  S  -BROW^  A  C  T 

Board   of  Supervisors  must  approve  memorandum  of 
understanding  77-49 

Employee   organizational   rights  77-43 

Employee  Relations   Division  duty   to    implement. 
Administrative  Code   Sec.    16.203(a)  77-43 

Local  charter  provisions   not   superseded  77-2 

"Meet  and  confer"  with  recognized  employee 

organizations  '  77-2 

"MISCONDUCT,  OFFICIAL" 

Defined  and  effect  of  finding  upon  elected 

official  77-11 

MOLINARI,    JOHN  L.,    BOARD   OF   SUPERVISORS,   ADDRESSEE 

Overtime   for  employee  working  35   hour  week  77-34 

Political   contribution,    loan  defined  77-38 

"MORAL  TURPITUDE" 

Defined  and  effect  of  finding  upon  elected  official   77-11 

MOSCONE,    GEORGE   R. ,    MAYOR,    ADDRESSEE 

Consular  property   tax  exemption  77-28 

International  Hotel.      Purchase,    rehabilitation 

and   occupancy  77-27 

News   coverage   of  Retirement  Board  meetings  77-1 

Reward   for  witness    in  criminal   action  77-31 

Wage   surveys  77-2 


MOTION   PICTURE   THEATRES 

Fire   Department   permits    for  multiple   theatres  77-7 

MUNI   see  MUNICIPAL  RAILWAY 

MUNI   EMPLOYEES    see  EMPLOYEES,    MUNICIPAL  RAILWAY 

MUNICIPAL  ELECTION   CAMPAIGN   CONTRIBUTION   CONTROL    ORDINANCE 
see  ADMINISTRATIVE    CODE,    ARTICLE    12    (SECS .    16.501 
THRU   16.519) 

MUNICIPAL  EMPLOYEES   RELATIONS    PANEL 

Civil   Service  Commission  successor  to   powers 

and  duties  77-43 

MUNICIPAL  RAILWAY 

Payrolls   open  to   public    inspection  77-19 

Personnel   records   confidentiality  77-19 

NATIONAL  ENVIRONMENTAL   POLICY  ACT 

Airport  Expansion  program.      EIS  77-55 

NEW  ZEALAND 

Tax  status  of  real  oroperty  leased  for  Consular 

office  '  77-14 

NEWS   COVERAGE 

Retirement  Board  meetings  77-1 

NON-RESIDENCE    see   also   COMMUTER,    RESIDENCE 

NON -RESIDENCE 

Exclusion  from  municipal   recreational   facilities  77-54 

Financial   preference  to   residents  77-54 

Right  to  classify  on  basis  residence  includes 

right   to  exclude   non-residents  77-54 

"OFFICER" 

Defined.      Charter  Sec.    1.103  77-41 

OFFICER,  ELECTED 

Hatch  Act  77-42 

OFFICER,    NON -ELECTIVE 

Hatch  Act  77-42 

"OFFICIAL  MISCONDUCT" 

Defined  77-11 

Procedure   for   removal   of  elected  official  77-11 


PERMIT  APPEALS,   BQ^RD  OF    (con't) 

Powers  and  duties  Charter  Sec.    3.651  78-28 

3033-3035  Judah  Street  78-51 

PIER  39 

see  MAR  1  5  1979 

NORTHPOINT  PIER  DEVELOPMENT  78-21 

DOCUMENTS   DEPT. 

PLACE    OF  ENTERTAINMENT  8.F.  ,°j-l!- l;3p.ary 

Permit   procedure  78-15 

PLANNING  AND   ZONING  LAW 

Charter  city — applies   only  to   extent  that  adopted 

by  Charter  or  Ordinance  78-68 

POLICE   COMMISSION 

Memorandum  of  understanding  78-11 

Personnel   records   privacy  78-11 

POLICE   DEPARTMENT 

General  Order  No.    9  dated  Feb.    9,    1976  78-11 

Memorandum  of  Understanding,    1971,   Sec.    28  78-11 

Memorandum  of  understanding,    1974  78-11 

Noise   ordinance  enforcement.    Vehicles   and 

general   noise  regulations  78-66 

Personnel   records   privacy  78-11 

Police  officer's  Bill  of  Rights— Sec.    2,    1974 

Memorandum  of  understanding  78-11 

POLICE   DEPARTMENT  EMPLOYEE 

Appointments — discretion  of  Chief  of  Police  78-57 

Assignment  of  duties--discretion  of  Chief  of  Police     78-57 

Bureau  of   Inspectors  78-57 

Civil  Service   ranks  78-57 

Death  benefit — effective  date  78-63 

Dual   rank  holding  78-57 

Exempt  civil  service   ranks  78-57 

Personnel   records,    privacy  78-11 

Police  communication  dispatcher — rotating  shift 
assignment  78-95 

Post   retirement  death  benefit   increase  cannot  be 
limited  to  retirees  78-9 

(revised  3/79) 


OKAMOTO,    RAI   Y. ,    DIRECTOR,    CITY   PLANNING,   ADDRESSEE 

Airport  control   tower,   Application  of  CEQA  77-55 

Rent   control    for  RAP  areas  77-46 

ORDINANCE 

Cannot   limit   effect   of  Charter  77-15 

OVERTIME 

Employee  x^7orking   35   hour  week  77-34 

PARK  PROPERTY 

Private   use  77-56 

Private   lease,    rental   fee  77-56 

PARKING,    RESIDENTIAL   PERMIT 

Constitutionality  77-37 

Permits   city-wide  77-32 

PAROLE   COMMISSIONERS,    BOARD   OF 

Aopointing  authority   for  Executive  Director 

and  Assistant  Secretary  77-25 

Appointing   officer  of   the   Board  77-25 

Distinguished   from  aoDointive   or  Charter  Boards 

or  Commissions  77-25 

Staff  appointments  77-25 

"PAYMENT" 

Defined.      Municipal  Election  Campaign  Contribution 
Control  Ordinance  77-38 

"PAYROLL   EXPENSE" 

Defined.      Payroll  Expense   Tax  Ordinance  77-10 

PAYROLL  EXPENSE  TAX    (ORDINANCE    275-70)    see  also 
"GROSS   RECEIPT^'TAX    (ORDINANCE   245-68) 

PAYROLL  EXPENSE   TAX   ORDINANCE 

Vacation  and   sick  leave   payments   are   compensation  77-10 

PERMIT  APPEALS,    BOARD   OF 

Members;    selection,    terms   of  office.    Proposition  B, 
Election  of  August   2,    1977  77-12 

PERSONNEL  RECORDS 

City  liability  for  release   of  77-19 


POLICE   COMMISSION 

Bilingual    police   officer,    creation  of   position  11 -^Q 

Members:      selection,    terms   of   office,    Proposition 

B,    Election  of  August   2,    1977                             "  77-12 

Power   to   create   position  Q-3  bilingual  77-40 

Reward   for  witness    in  criminal  action  77-31 
POLICE   DEPARTMENT,    EMPLOYEE 

Appointment   to  another   rank  77-45 

Appointment   to   fill   temporary  vacancy   in 

promotive   rank  77-22 

Assistant   inspector  appointed  Sergeant  77-45 

Bilingual   skills  77-40 

Bureau  of   Inspectors  77-45 

Eligible   lists,    preferential  appointments  77-40 

"Position"   defined  77-40 

Probation  77-45 

Promotions  77-45 

Q-2  Police  Officer  77-40 

Q-3   Police  Officer,   bilingual   skills  77-40 

"Rank"   defined  77-40 

Retirement  allowances  77-13 


Seniority 

Sergeant  appointed  Assistant   Inspector 

Service    in  another  rank 

Wage   schedules    under  negotiation  at   time   of 
certification 

POLICE   P01^fER 

Regulation  to   prevent  congestion   in  municipal 
plunge 

POLITICAL  ACTIVITY 

Civil   Service  Employees 

Civil   Service  employees   or  eligibles 


77-45 
77-45 
77-45 

77-33 

77-54 

77-9 
77-24 


POLITICAL  ACTIVITY    (continuad) 

Premises    of   local  agency,    Board   of   Supervisors 

has    power   to   regulate  77-9 

Working  hours.    Board   of  Supervisors   has    power  to 
regulate  77-9 

POLITICAL  ACTIVITY,    NON-PARTISAN 

Hatch  Act  77-42 

POLITICAL  ACTIVITY,    PARTISAN 

Hatch  Act  77-42 

POLITICAL   CONTRIBUTION 

Civil   Service   employees   or  eligibles  77-24 

"Contribution"   defined.      Municipal  Election 

Campaign  Contribution  Control   Ordinance  77-38 

"Loan"   defined.      Municinal  Election  Campaign 

Contribution  Control   Ordinance  77-38 

"Payment"   defined.      Municipal  Election  Camnaign 
Contribution  Control  Ordinance  77-38 

POLITICAL  REFORM  ACT   OF    1974- -FAIR  POLITICAL   PRACTICES 
ACT    see   GOVERNMENT   CODE   SECS .    81000-91014 

PORT  COMI^ISSION 

Members:      selection,    term  of   office.    Proposition  B, 
Election  of  August   2,    1977  77-12 

PREEMPTION,    STATE 

Ammunition   for   firearms  77-20 

Test   of   nreeraption  77-20 

PRESS    COVERAGE    OF  MEETINGS 

Retirement  Board  77-1 

PREVAILING   RAlE 

Charter  Sec.    8.407  77-52 

Defined  and  application  77-33 

Determination  77-2 

Liberally  construed  77-8 

Transportation  promotive  series                                                  77-52 

Wage  schedules  under  negotiation  at  time  of 

certification  77-33 

Wage  survey.   Effective  date  of  rates  77-8 


PREVAILING  RATE.      PRIVATE  EMPLOYERS 

Effective   date   of   rates  77-8 

PREVAILING  RATE.      PUBLIC   EMPLOYERS 

Effective   date   of   rates  77-8 

PREVAILING  WAGE    see   PREVAILING  RATE 

PRIVACY 

Constitutional  right  77-19 

Municioal  Railway  personnel  records  77-19 

"Invasion  of  privacy"  Penal  Code  Sec.  630-637.2      77-19 

Personnel  records  77-19 

PRIVATE   USE 

Park  property  77-56 

PROBATION   OFFICER,   ADULT 

Member,    County  Board   of  Parole   Commissioners  77-25 

PROPERTY  TAX 

Common   law  distinction:      owned  and   leased   property        77-28 

Consular  office   lease,   New  Zealand  77-14 

Consular  office    lease,    Ireland  77-28 

Real   property   leased   for  consular  office,    Ireland  77-28 

Real   property   leased   for  consular  office.   New 

Zealand  77-14 

PROPOSITION  "A",    ELECTION,   AUGUST   2,    1977  77-12 

PROPOSITION   "B",    ELECTION,   AUGUST   2,    1977  77-12 

PROPOSITION   "G",    ELECTION,    NOVEMBER,    1967  77-52 

PROPOSITION   "G",    ELECTION,    NOVEMBER,    1968   MISTYPED, 

SHOULD  READ  NOVEMBER,    1967  77-52 

PROPOSITION   "M",   ELECTION,    NOVEMBER  5,    1974  77-13 

PROPOSITION    "P",    ELECTION,    NOVEMBER   2,    1976  77-15 

PROPOSITIONS,    CONFLICTING 

Effect    if  voters   approve  both  77-12 

PUBLIC    DEFENDER 

Election,    term  of  office.    Propositions  A   and  B, 

Election  of  August   2,    1977  77-12 


PUBLIC   EMPLOYEE 

Liability   for   injury   caused  by  adopting  an  enactment 

or   failing   to   enforce  any   law  77-19 

PUBLIC  ENTITY 

Liability   for   inj_ury  caused  by  adopting  an  enactment 

or   failing   to  enrorce   any   law  77-19 

PUBLIC  HEALTH,    DEPARTMENT   OF 

Community  mental  health  services  77-3 

Contract  employees    or  civil   service   employees  77-3 

Contract   for  expanded   psychiatric   services    from 

UC   School   of  Medicine  77-3 

Staff   for   in-patient   psychiatric   unit  at   San 

Francisco  General  Hospital  77-3 

PUBLIC    IMPROVEMENTS,    FINANCING 

Methods  77-27 

PUBLIC   RECORDS 

Official    files   and   records,   Assessment 

Aopeals   Board  77-36 

Payroll   records  77-19 

PUBLIC  RECORDS  ACT   see  GOVERNMENT  CODE,    SECS .    6250-6261 

PUBLIC   RECORDS  ACT 

Assessment  Appeals   Board,    official  and   personal 

files  77-36 

Personal  files,  exception  77-36 

Personnel  files,  express  exception  77-19 

Trade  secrets,  exception  77-36 

"  PUBLIC  USE?' 

Defined.      Private   use,    park  property  77-56 

PUBLIC   UTILITIES   C01#IISSI0N 

Municipal  Railway   personnel    records,    confidentiality   77-19 

Members:      selection,    terms   of  office.      Proposition 

B,    Election  of  August   2,    1977  77-12 

RALPH  M.    BRa-JN  ACT   see   GOVERNMENT   CODE   SECS.    54950-54961 


RALPH  M.    BRWN  ACT 

Board  of  Supervisors  Committee  meetings  77-^8 

Exceptions  to  public  meetings  11 -11 

Prime  purpose  11-11 

Recreation  and  Paric  Commission,  legality  of 

executive  session  77-17 

Retirement  Board  meetings,  news  coverage  77-1 

RAP  AREAS 

Rent   control  area  wide  77-46 

Selection  77-46 

RECLASSIFICATION 

Building   permit  applications   during  77-53 

RECREATION  AND   PARK  COMMISSION 

Executive   session,    Ralph  M.    Brown  Act  77-17 

Members:      selection,    terra  of   office.    Proposition  B, 
Election  of  August   2,    1977  77-12 

Power  to  approve   private   club  by-laws,    policies, 

fees,    dues,    lease  of   park  property  77-56 

RECREATION  AND   PARK  COMMISSION 

Power  to  classify  users   of   facilities   on  basis 

of   residence  77-54 

Power  to   impose   reasonable  admission  fees  77-54 

Power  to   limit  number  of  persons   using  swimming 

areas  77-54 

Power  to  make   rules  and   regulations   for  park 

properties  77-54 

Power  to   set   rental   fee,    private   lease  77-56 

RECREATION   FACILITIES 

Resident  and  non-resident  access  77-54 

REDEVELOPMENT  AGENCY 

Board   of  Supervisors,    cooperation  agreement  77-30 

Powers  and   functions  77-30 

Redevelopment  Plan,    responsibilities  77-30 


REDEVELOPMENT  PLAN 

City  Planning  Commission,  discretionary  action 

Redevelopment  Agency,  powers  and  functions 

REDEVELOPMENT  PROJECT  AREAS 
Diamond  Heights 

RENT  CONTROL 

RAP  areas 

RESIDENCE    see  also   COMMUTER,    NON-RESIDENCE 

RESIDENCE 

Congested  parking 

Congested  parking 

Motor  vehicles 

Motor  vehicles 

Rehabilitation,    RAP  areas 

Rent   control,    RAP  areas 

Right   to   classify   on  basis    residence    includes 
right   to  exclude   non-residents 

RESIDENCE  REQUIREMENIS 
Appointive   office 

Boards  and   Commissions,   Appointive 

Boards  and  Commissions,    Charter 

Boards  and  Commissions,    Charter 

Boards  and  Commissions,    Statutory 

Child  Health  and  Disability  Prevention  Program, 
Local  Advisory  Board 

Education,    Board  of 

Elective  office 

Supervisors    powerless   to  waive  for  Charter 
boards   and  commissions 


77-30 
77-30 

77-30 

77-46 


77-32 
77-37 
77-32 
77-37 
77-46 
77-46 

77-54 


77- 

-4 

77- 

-4 

77- 

-4 

77" 

-41 

77- 

-41 

77- 

-41 

77- 

-4 

77- 

-4 

77-41 


RESIDENTLAL   PERMIT   PARKING 

Constitutionality  77-32 

Constitutionality  ll-'il 

Neighborhood   considerations  77-32 

Neighborhood   considerations  77-37 

Permits,    city  wide  11 -^l 

Permits,    city  wide  11-31 

Reasons    for  77-32 

Reasons   for  11-31 

RESIDENTIAL   PEPJ^IT   PARKING   ORDINANCE    see   TRAFFIC   CODE, 
ART.    L5 

RESIDENTIAL  REHABILITATION  ASSISTANCE  AREAS    see   RAP 

RETIREMENT  ALLOWANCE 

Fire   and   Police   Deoartment  members  who   retired 

7/2/75   to   10/14/76'  77-13 

Liberally   construed  77-13 

Police  and  Fire  Department  members   who   retired 

7/2/75   to   10/14/76  77-13 

Salary   levels   vary  within  a    fiscal   year  77-13 

RETIREMENT   BOARD  t^ETINGS 

Attendance   of  employee  members   during  working  hours      77-26 

Executive  sessions  and  open  sessions  77-1 

Executive  session  properly  called  not  subject  to 

Ralph  M.  Brown  Act  77-1 

Executive  session  to  confer  with  counsel  77-1 

Executive  session  to  consider  appointment, 

employment  or  dismissal  of  a  public  employee         77-1 

Executive  session  to  consider  complaints  or 

charges  against  a  public  employee  77-1 

News  coverage  77-1 

Open  and  public  except  for  properly  called 

executive  sessions  77-1 

Ralph  M.  Brown  Act  applies  77-1 


RETIREMENT  BOARD 

Member   excused    from  voting  because    of   bias  11 "lb 

Power  of  Chairman  or  witness   to   limit  news 

coverage   of  meeting  77-1 

Power  to  adopt   reasonable    rules   and   regulations 

for  meetings,    Charter  Sec.    3.500  77-1 

Power   to   take   reasonable  and  necessary  actions 

to  maintain  order  at  meetings.      Government 

Code   Sec.    54957.9  77-1 

Quasi-judicial  action.      Disability  or  death 

benefits  77-16 

REVENUE   BONDS 

Airport   revenue  bonds    issued   pursuant   to 

Charter  Sec.    7.306  77-15 

REVJARD 

Witness    in  criminal  action  77-31 

ROTING   CLUBS 

Aquatic   Park   leases  77-56 

SALARY 

Payroll   expense   tax  ordinance.      Vacation  and 

sick   leave    payments   are   compensation  77-10 

Retroactive   payment  77-50 

SALARY  SCHEDULE 

Averaging   process  77-23 

Graduated   pay  scales,    Firefighters  77-23 

Graduated   pay      scales,    Miscellaneous   employees  77-23 

Graduated   pay   scales,    Policemen  77-23 

Retroactive  appointment,    paraprofessionals  77-50 

Salary   levels   vary  within  fiscal   year  77-13 

Supervisorial  adjustment  77-39 

SALARY  SURVEY   see  WAGE    SURVEY 

SALOMON,    DARRELL,    CIVIL  SERVICE   COMMISSION     ADDRESSEE 
Survey  of   data    in   private    industry.    Charter 
Sec.    8.407  77-5 

SAN   FRANCISCO  GENERAL  HOSPITAL 

Psychiatric   Unit  services  77-3 


SAN   FRANCISCO  TOMORRGRV 

Control   tower,    San  Francisco   International  Airport, 

CEQA   application  77-55 

SCANNELL,    PAUL  T.,    SENIOR   PERSONNEL   OFFICER,    S.F. 
GENERAL  HOSPIT.^L,    ADDRESSEE 
Psychiatric   Unit   services  77-3 

SHERIFF 

Budget    includes   Parole   Commission  positions  77-25 

Contempt  judgment,    legal   consequences  77-11 

Election,    term  of  office,    Propositions  A    and  B, 

Election  of  August   2,    1977  77-12 

Member  of   County  Board  of   Parole   Commissioners  77-25 

SARSFIELD,    EDWIN,    GENERAL  I^I^NAGER,    DEPT   OF   SOCIAL 
SERVICES,   ADDRESSEE 

Conflict   of   interest.      Child   placement  worker 
operating  home   care    facility  77-18 

SOCIAL   SERVICES   CO>MISSION 

Members:   selection,  terms  of  office.   Proposition 

B,    Election  of  August   2,    1977  77-12 

SOCIAL   SERVICES,    DEPARTMENT   OF 

Child   placement  worker  to   operate   home   care 

facility.      Conflict   of   interest  77-18 

SPRING,    JOHN   C,    GENEPxAL  MVNAGER,    RECREATION  AND  PARK 
DEPARTMENT,    ADDRESSEE 
MISTYPED,    should   read  John  J.    Spring 
Mather  Family  Camp  Fees   and  Charges  77-54 

SPRING,    JOHN  J.,    GENERi\L  MANAGER,    RECF^EATION  &  PARK 
COI-IMISSION,   ADDRESSEE 
Aquatic   Park.      Rowing   Club    leases  77-56 

Mather  Family  Camp.      Fees   and   charges  77-54 

STATE  LANDS    COITUS S ION 

Private   lease   of   land   granted  by   state   for 

aquatic    park  77-56 

STATUTORY   CONSTRUCTION 

General    rule  77-21 

STEELE,    R.    SPENCER,    ZONING  ADMINISTRATOR,    CITY 
PLANl^IING,    ADDRESSEE 

City   Planning  Commission,    review  building   permit 
applications   within   redevelopment   project  area  77-30 

Building   permit   applications   during   reclassi- 
fication and   code    text  amendmenc  77-53 


I 


SUPERVISORIAL   SALARY  ADJUSTMENT 

Eligibility  77-39 

SUPERVISORS,    BOARD   OF 

Airport  Expansion   program,    EIR  77-55 

Airport   revenue  bonds,    no   financial    responsibility 
mandate  77-15 

Aporopriation  ordinance   creates   civil   service 

positions.      Charter  Sec.    8.200  77-25 

Average  maximum  wage.      Duty   to   determine  77-33 

Committee  meetings   outside  City  Hall  77-48 

Committee  meetings    subject   to  Ralph  M.    Brown  Act  77-48 

Community  development   funds,    agreement  with 

Housing  Authority  77-27 

Discretion   in   removal   of  elected   official    for 

official  misconduct  77-11 

Discretion   in  setting   salaries    for  Transportation 
Promotive  Series,    Charter  Sec.    8.407  77-52 

Discretion   re  wage    rates   and   form  of   increase  77-52 

District  Elections.      Propositions  A   and  B, 

Election  of  August   2,    1977  77-12 

Election  and   term  of  office.      Propositions  A   and  B, 
Election  of  August   2,    1977  77-12 

Election   of   firefighter  to  Board  of  Supervisors. 
Incompatible   offices  77-49 

Incompatible   offices,    firefighter  and  Supervisor  77-49 

Overtime.      Salary  Standardization  Ordinance,    1975- 

1976  77-34 

Overtime.      Salary  Standardization  Ordinance,    1976- 

1977  77-34 

Power  to  allocate   funds    from  Transient   occupancy 

tax  77-27 

Power   to  approve  memorandum  of  understanding. 

Government   Code  Sec.    3505.1  77-49 

Power   to   consider  wage   schedules   under  negotiation 

at   time   of  certification  77-33 


SUPERVISORS,    BOARD   OF    (continued) 

Power  to   create   Boards   and  Commissions  77-41 

Power  to  create   or  abolish  City  and   County 

positions  77-25 

Power   to   create   position,    only  by  appropriation 

ordinance  77-50 

Power   to   create   positions    in  any  office,    agency 

or  department   of   the   City  and  County,    by 

appropriation  ordinance  77-25 

Power  to  enact  ordinance   prohibiting   possession 

of  wild  animals  77-47 

Power  to   encumber  general   funds  77-27 

Power  to  establish  parking   restrictions    in 

residential   preferential   parking  areas  77-32 

Power   to  establish   rent   control   in  RAP  areas  77-46 

Power   to   regulate   political  activities   during 

working  hours  77-9 

Povjer  to   regulate   political  activities   on 

premises   of   local   agency  77-9 

Powerless    to  waive    residency   requirements    for 

Charter  boards   and  commissions  77-41 

Powers   enumerated  77-49 

Procedure   for   removal   of   elected   official, 

official  misconduct  77-11 

Redevelopment  Agency,    cooperation  agreement  77-30 

Redevelopment  Plan,    adoption  77-30 

Residential   parking  permits,    city-wide  77-32 

Residential   permit   parking,    legislative  basis  77-37 

Retirement  allowances   of   firemen  and   policemen  77-13 

Salaried  office  77-49 

Salary  ordinance  amended  and  appropriation 

ordinance   enacted  at   same   time  77-50 

Supplemental   appropriation  ordinance  and  amended 

salary  ordinance   enacted  at   same   time  77-50 

Wage  schedules  for  Municipal  Railway  employees       77-23 


TAXES,    BUSINESS:      see   "GROSS    RECEIPTS"   TAX  and   PAYROLL  EXPENSE   TAX 

TAX,  BUSINESS 

Exemption  for  small  business  77-35 

Inequalities  77-35 

TAX,    PROPERTY 

Real   property   leased  by   Ireland   for  consular 

offices  77-28 

Real   property   leased  by  New  Zealand   for  consular 

offices  77-14 

TAX   COLLECTOR 

Business   tax  collection  77-35 

TENANTS 

Housing  authority   structures  77-27 

TINNEY,    JOSEPH  E.,    ASSESSOR,   ADDRESSEE 

Tax   status,    real   property   leased   for  consular 

office  77-14 

TRADE   SECRETS 

Public   Records  Act,    exception  77-36 

TRANSFER  OF   FUNDS 

Controller  duties.    Charter  Sec.    6.305  77-6 

TRANSIENT   OCCUPANCY  TAX   see   S„F.    MUNICIPAL   CODE, 
PARI    III,    SECS.    501-518 

"TRANSIENT   OCCUPANCY  TAX" 

Defined.      Collection  and   expenditure  77-27 

Diversion  of   funds  77-27 

TREASURER 

Election  and   term  of   office.    Propositions  A   and  B, 
Election   of  August   2,    1977  77-12 

U.S.    DEPARTI4ENT   OF  HOUSING  AND  URBAN   DEVELOPMENT 

Community  development   funds  77-27 

UNIVERSITY   OF   CALIFORNIA   MEDICAL  SCHOOL 

Services   to  San  Francisco  General  Hospital, 

1959   agreement  77-3 

Services    to  San  Francisco  General  Hospital, 

proposed  expansion  77-3 

UNIT   DETERMINATION   PROCESS 

Civil   Service   Commission  77-43 

Employee  Appeal  77-43 


UNIT   DETERMINATION   PROCESS 

Employee    Relations   Division  11 -h3 

VAN  BOURG,    VICTOR 

Wage   surveys,    Charter  Sec.    8.407  77-2 

WAGE   SURVEY 

Civil   Service  Commission  cannot  conduct   its   own 

survey  of   private    industry  77-5 

Civil   Service  Commission,    Charter  Sec.    8.407  77-2 

Civil  Service   Commission,    discretion  77-5 

Civil   Service   Commission,    use   of   two   surveys   for 
different   classifications  77-5 

Graduated   pay  scales    for  Municipal  Railway 

employees  77-23 

Graduated   pay  scales,    firemen  77-23 

Graduated   pay  scales,    policemen  77-23 

Prevailing   rates,    effective   dates   of   rates  77-8 

Wage   schedules   under  negotiation  at   time   of 

certification  77-33 

WALSH,    JOHN   J.,    GENERAL  MANAGER,    PERSONNEL,    CIVIL 
SERVICE   COMMISSION,    ADDRESSEE 

County  Parole   Commission,   Appointing  authority  77-25 

Lists,    promotional  and   entrance,    priority  77-21 

Salary,    supervisorial  adjustments  77-39 

Salary,    Transportation  Promotive   Series  77-52 

WENTZ,    JOHN   B.,    PUBLIC   UTILITIES   COMMISSION,   ADDRESSEE 

Confidentiality  of   personnel   data  77-19 

WHITE,    DANIEL  J. 

Firefighter  elected   to  Board   of  Supervisors, 

incompatible   offices  77-49 

WILD  ANIMALS 

Municipal   legislation  authorized.    Fish  and 

Game   Code   Sec.    2156  77-47 

WITNESS 

Reward  for  witness  in  criminal  action  77-31 


WOMEN 

Member  of  Airports,    Public   Utilities   and   Port 

Commission.      Proposition  B,    Election  of  August   2, 

1977  77-12 

WORKING  CONDITIONS 

Work  week 

Variation^    supervisor  and   subordinate  77-39 

VJorking  hours 

Attendance   of   employee  members   at  meetings    of 

Health  Service  and  Retirement  Boards  77-26 

ZONING 

Building   permit  applications   during   code   text 

amendment  and   reclassification   period  77-53 

ZONING  ADMINISTRATOR 

Power   to  hear  and   determine   variances   during 
reclassification   period  77-53 

Power  to  hear  and  determine  variances   during 

code   text  amendment   period  77-53 

ZONING  VARIANCE 

Zoning  administrator  may  hear  and  determine 

during   code   text  amendment  and   reclassification 

period  77-53 


3-3-3 

Recreation  and  Park  Department 

\\lhat '  s  Doing  in  the  Parks 

TUESDAY,  MARCH  13   (con't) 

11  a.m.  -  5  p.m.  --  San  Francisco  S.P.C.A.  Mobile  Adoption 
Program,  Civic  Center  Plaza,  Polk  and  McAllister  Streets. 

WEDNESDAY,  MARCH  14 

11  a.m.  -  5  p.m.  --  San  Francisco  S.P.C.A.  Mobile  Adoption  Program, 
Civic  Center  Plaza,  Polk  and  McAllister  Streets;  Justin  Herman  Plaza, 
Market  and  Steuart  Streets. 

3:30  -  4:30  p.m.  --  Dramatics  Class,  ages  4  years  and  older,  free, 
Presidio  Heights  Playground,  Clay  Street  between  Walnut  and  Laurel  Sts. 

4-9  p.m.  --  Rec-Park  Satellite  Basketball,  Kezar  Pavillion, 
Stanyan  and  Waller  Streets. 

THURSDAY,  MARCH  15 

9:30  a.m.  -  3  p.m.  --  Adult  Sewing  Class,  participants  furnish  their 
own  supplies,  machines  and  instructor  available,  free,  Joseph  Lee 
Recreation  Center,  Oakdale  Avenue  and  Mendale  Street. 

11  a.m.  -  5  p.m.  --  San  Francisco  S.P.C.A.  Mobile  Adoption  Program, 
Justin  Herman  Plaza,  Market  and  Steuart  Streets. 

Noon  -  1:30  p.m.  --  Turk  Murphy  Jazz  Band  Concert,  Union  Square, 
Geary  and  Powell  Streets. 

FRIDAY,  MARCH  16 

3-6  p.m.  --  University  High  Soccer,  Kezar  Stadium,  Stanyan  and 
Frederick  Streets. 

##### 
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Honorable  George  R.  Moscone 

Mayor  of  the  City  and  County  of  San  Francisco 

200  City  Hall 

San  Francisco,  California  94102 

Subject:   Right  of  Retirement  Board  to  Limit  Radio  and 
Television  News  Coverage  of  Board  Meetings. 

Dear  Mayor  Moscone: 

You  asked  my  opinion  on  two  questions  relating  to 
television  and  radio  news  coverage  of  meetings  of  the  San 
Francisco  Retirement  Board,  namely: 

"1.   Does  a  Chairman  of  the  San  Francisco 
Retirement  Board  have  the  option  to 
limit  live,  sound  and  action  television 
news  coverage  of  a  meeting  of  that 
Board,  and  if  so,  what  is  the  extent  of 
such  discretion? 

"2.   Can  a  Chairman  of  the  San  Francisco 

Retirement  Board  or  a  witness  appearing 

r     before  said  Board  claim  that  its  deli- 
berations are  'quasi-judicial,'  and 
therefore  prevent  television  and  radio 
from  covering  such  a  hearing?" 

The  same  point  was  raised  by  a  1973  inquiry  of 
Dr.  Washington  E.  Garner,  then  President  of  the  Police 
Commission.   I  am  attaching  hereto  a  copy  of  the  reply 
Letter  Opinion  (No.  73-49)  for  your  reference  as  it  is 
equally  applicable  to  your  questions. 


■»•■ 
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Briefly,  the  answer  to  your  two  questions  is  that  the 
Retirement  Board  is  empowered  to  adopt  regulations  (in 
accordance  with  Charter  Section  3.500)  and  take  such  actions 
as  are  reasonable  and  necessary  to  maintain  order  at  its 
meetings  (California  Government  Code,  Section  54957.9),  to 
meet  in  executive  session  at  such  occasions  as  it  may 
consider  the  appointment,  employment  or  dismissal  of  a 
public  employee  or  consider  complaints  or  charges  brought 
against  a  public  employee  by  another  (unless  the  employee 
charged  or  complained  of  requests  a  public  hearing; 
Government  Code,  Section  54957).   The  Board  may  also  meet 
in  executive  session  to  confer  with  its  counsel  concerning 
pending,  future  or  anticipated  litigation.   (36  Ops.  Atty. 
Gen.  175.)  When  properly  meeting  in  executive  session,  the 
provisions  of  the  Ralph  M.  Brown  Act  are  not  applicable  and 
the  press  and  the  public  may  be  excluded. 

The  San  Francisco  Retirement  Board  as  a  board  of  the 
City  and  County  of  San  Francisco,  is  subject  to  the  provisions 
of  the  Ralph  M.  Brown  Act  (Government  Code,  Sections  54950-54961), 
in  the  same  manner  as  is.  the  Police  Commission,  to  which  the 
attached  Letter  Opinion  No.  73-49  was  directed.   As  such, 
the  Board's  meetings  must  be  open  and  public  and  all  persons 
must  be  permitted  to  attend  any  meetings  except  those  whose 
agendas  aualify  as  proper  subjects  for  consideratin  at  an 
executive  session,  as  indicated  above.   (Government  Code, 
Section  54953.)   Thus,  agents  and  employees  of  radio  and 
television  news  services  may  not  be  excluded  from  those 
meetings  (or  portions  thereof)  which  do  not  qualify  as 
executive  sessions.   Indeed,  Government  Code  Section  54957.9, 
V7hich  provides  for  the  clearing  of  a  meeting  room  in  the  event 
of  wilful  disruption,  specifically  provides  that: 

"...  Duly  accredited  representatives  of 
the  press  or  other  news  media,  except  those 
participating  in  the  disturbance,  shall  be 
allowed  to  attend  any  session  held  pursuant  to 
this  section.   ..." 

The  above  provision  refers  to  a  meeting  which  continues 
in  session  after  the  meeting  room  has  been  cleared  as  the 
result  of  a  wilful  interruption. 
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The  Retirement  Board  does,  as  indicated  above  and  in 
the  attached  opinion,  have  the  right  to  prescribe  reason- 
able rules  and  regulations  for  the  conduct  of  its  meetings. 
However,  as  the  representatives  of  radio  and  television 
news  media  are  engaged  in  the  exercise  of  traditional 
First  Amendment  rights  of  speech,  such  rules  and  regulations 
as  are  applicable  to  them  must  be  reasonable  and  necessary 
(Remer  V  City  of  El  Cajon  (1975)  52  Cal.App.3d  441, 
125  Cal.Rptr.  116 .)  and  may  regulate  only  the  time,  place 
or  manner  of  the  exercise  of  their  right  of  speech  in  such 
a  way  that  any  incidental  restriction  of  that  right  is 
reasonably  essential  to  the  furtherance  of  an  important  or 
substantial  governmental  interest.   (Young  v.  American  Mini 

Theatres.  Inc.  (1976)  U.S.  [96  S.Ct.  2440, 

49  L.Ed. id  310];  United~States  vT"O^Brien  (1968)  391  U.S.  367 
[88  S.Ct.  1673,  20  L.Ed. 2d  672].) 

The  conduct  of  such  public  business  with  which  the 
Retirement  Board  is  charged  by  the  Charter  would  constitute 
an  important  governmental  interest  such  as  would  support 
regulations  of  such  incidental  matters  as  the  placement  of 
television  or  radio  equipment  or  the  establishment  of 
"working  areas"  from  which  representatives  of  the  media  are 
barred  during  meetings  (i.e.,  such  areas  as  would  interfere 
with  the  conduct  of  a  meeting  or  hearing).   However,  the 
regulations  cannot  be  such  that  effective  news  coverage  of 
the  Board's  meetings  is  precluded. 

In  reference  to  your  second  question,  it  is  immaterial 
whether  the  functions  of  the  Retirement  Board  are  described 
as  "quasi-judicial".  As  stated  above,  the  only  portions  of 
the  Board's  meeting  or  deliberations  which  may  be  conducted 
outside  the  presence  of  the  public  or  the  news  media  are  those 
which  qualify  as  executive  sessions  under  the  provisions  of 
Sections  54957,  54957.1  or  54957.6  of  the  California  Govern- 
ment Code  or  those  meetings  with  the  Board's  legal  counsel  held 
solely  to  discuss  litigation  where  public  discussion  would 
benefit  an  adversary  of  the  City  and  County  and  would  be  a 
detriment  to  the  general  public.   (36  Ops.  Atty.  Gen.  175.) 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  George  R.  Moscone 

Mayor  of  San  Francisco 

200  City  Hall 

San  Francisco,  California   94102 

Subject:   Civil  Service  Commission  Authority 
Pursuant  to  Section  8.407  of  the 
Charter  Regarding  Wage  Surveys 

Dear  Mayor  Moscone: 

This  is  in  response  to  your  recent  oral  request  that  I 
provide  comment  on  Mr.  Van  Bourg ' s  letter  to  you  of  December  28, 
1976.   Mr.  Van  Bourg' s  letter  contains  his  legal  analysis  of  how 
salary  surveys,  pursuant  to  the  aforementioned  Charter  section, 
may  be  conducted. 

Mr.  Van  Bourg  concludes  in  the  first  paragraph  of  his 
letter  that  the  Civil  Service  Commission  can  gather  wage  and 
salary  information  in  an  unrestricted  fashion  pursuant  to  the 
second  paragraph  of  Charter  Section  8.407.   In  reading  said 
paragraph,  I  arrive  at  a  different  conclusion. 

Specifically,  the  paragraph  provides: 

"The  civil  service  commission  shall  conduct 
a  comprehensive  investigation  and  survey  of  basic 
pay  rates  and  wages  and  salaries  in  other  govern-   * 
mental  jurisdictions  and  private  employment  for 
like  work  and  like  service,  .  .  .  solely  in  the 
manner  hereinafter  provided. " 
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When  this  paragraph  is  read  as  a  whole,  the  intent  thereof 
becomes  clear  that  the  Civil  Service  Commission  in  fact  is  not 
without  restrictions  but  rather  is  mandated  to  proceed  with 
salary  surveys  in  a  manner  which  is  subsequently  provided. 


follows: 


The  fourth  paragraph  of  Section  8.407  commences  as 


"The  commission  shall  collect  basic  pay  rate 
data  for  like  work  and  like  service  from  Bay  Area 
public  jurisdictions  as  follows:  ..." 

Thereafter,  subparagraphs  indicate  the  sources  from  which  public 
jurisdiction  data  shall  be  gathered.   Subsection  (c)  continues 
to  define  the  sources  of  public  surveys  and  also  provides  the 
sources  from  which  the  Commission  shall  collect  private  basic 
pay  rate  data. 

Subsection  (c)  is  not  in  conflict  with  the  second  para- 
graph of  Section  8.407  but  in  fact  provides  the  manner  for  col- 
lecting wage  data  that  is  referred  to  in  the  second  paragraph 
of  same  section.   It  is  in  a  sense  "restrictive,"  but  it  appears 
the  plain  meaning  of  the  entire  Section  8.407  is  to  be  somewhat 
restrictive  regarding  the  manner  utilized  to  collect  data  and 
ascertain  prevailing  wage  rates. 

The  issue  of  unlawful  delegation  of  basic  judgment  func- 
tions is  not  relevant  to  Section  8.407  of  the  Charter.   No  dele- 
gation of  legislative  authority  is  in  fact  taking  place  pursuant 
to  said  section.   (See  Kugler  v.  Yocum,  69  Cal.2d  371.) 

In  the  last  paragraph  of  Mr.  Van  Bourg ' s  letter  it  is 
stated  that  "It  is  intended  by  the  drafting  of  the  Charter  pro- 
vision [§8.407]  and  text  of  the  amendment  that  State  law  includ- 
ing Meyers-Milias-Brown  would  be  followed."   It  is  not  clear 
what  is  meant  by  this  sentence.   Presumably,  Mr.  Van  Bourg  means 
that  meeting  and  conferring  shall  still  take  place  in  view  of 
Section  8.407.   I  do  not  disagree  with  that  conclusion. 

Hov;ever,  Section  3500  of  the  Meyers-Milias-Brown  Ac^ 
specifically  provides  that  nothing  contained  therein  shall 
supersede  the  provisions  of  local  charters.   I  see  no  conflict 
between  Section  8.407  of  the  Charter  and  the  requirement  that 
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the  City  and  County  has  to  meet  and  confer  with  recognized 
employee  organizations.   Meeting  and  conferring,  in  my  opinion, 
can  still  take  place  with  appropriate  bodies  and  at  appropriate 
times  for  the  purpose  of  exchanging  information,  opinions  and 
proposals  and  attem.pting  to  arrive  at  agreements  on  those  issues 
within  the  scope  of  representation. 

You  have  also  asked  me  the  extent  of  the  Mayor's  Charter 
powers  with  regard  to  the  issue  of  fixing  wages  for  the  employees 
of  the  City  and  County. 

The  methods  for  fixing  salaries  pursuant  to  the  various 
pertinent  sections  of  the  Charter  involve  the  exercise  of  duties 
by  various  officers  and  boards,  excluding  the  Mayor,  and  culmi- 
nates in  the  adoption  of  an  ordinance  by  the  Board  of  Supervisors 
which  is  then  forwarded  to  the  Mayor  for  approval  or  veto.   The 
Mayor  may  approve  the  ordinance  or  veto  the  ordinance  and  return 
it  to  the  Clerk  of  the  Board  with  written  objections.   The  Mayor 
is  not  empowered  to  increase  the  salaries  contained  in  said 
ordinance. 

You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Paul  T.  Scannell 

Senior  Personnel  Officer 

San  Francisco  General  Hospital 

Medical  Center 
1001  Potrero  Avenue 
San  Francisco,  California  94110 

Subject:   Legality  of  method  of  providing  services  for  in- 
patient Psychiatric  Unit  at  San  Francisco  General 
Hospital 

Dear  Mr.  Scannell: 

This  is  in  response  to  your  letter  of  December  31,  1976 
requesting  my  opinion  whether  partially  staffing  the  new  in- 
patient psychiatric  unit  at  San  Francisco  General  Hospital 
Medical  Center  (Hospital)  by  contract  would  be  in  conflict 
with  the  Charter  or  any  other  state  or  local  regulation. 

You  have  stated  that  until  the  present  the  in-patient 
psychiatric  unit  on  site  at  the  Hospital  was  part  of  the  Com- 
munity Mental  Health  Services  of  the  Department  of  Public 
Health  and  operated  completely  separate  from  the  Hospital  ex- 
cept for  some  housekeeping  functions.   Now  it  has  been  decided 
to  place  the  in-patient  psychiatric  unit  in  the  new  Hospital 
with  an  upgrading  and  expanded  level  of  psychiatric  service  by 
establishing  a  Department  of  Psychiatry  similar  to  other  med- 
ical departments  already  existing  at  the  Hospital. 

Establishment  of  the  Department  of  Psychiatry  with-,  a 
Chief  and  Assistant  Chief  and  professional  attending  staff  can 
be  accomplished  under  the  existing  1959  agreement  with  the 
University  of  California  Medical  School  wherein  the  School  of 
Medicine  agreed  to  provide  chiefs  and  assistant  chiefs  and 
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professional  attending  staff  for  various  medical  and  surgical 
services  at  the  Hospital,  among  them  psychiatry. 

Apparently,  a  psychiatric  service  had  not  been  provided 
at  the  Hospital  by  the  School  of  Medicine  because  it  had  not 
been  requested,  authorized  and  funded  by  the  City  pursuant  to 
the  contract.   Consequently,  such  psychiatric  service  can  be 
established  now  under  the  terms  of  the  contract  by  the  Hospital 
requesting  the  School  of  Medicine  to  provide  such  service  and 
funding  it. 

To  provide  in-patient  psychiatric  services  which  will 
not  be  provided  under  the  1959  agreement  the  Department  of  Pub- 
lic Health  will  assign  a  number  of  its  employees  from  the  Com- 
munity Mental  Health  Services  to  the  new  unit  but  these  em- 
ployees in  various  civil  service  classifications  will  only  pro- 
vide a  portion  of  the  staff  necessary  for  the  expanded  level  of 
services.   Hence,  the  Department  of  Public  Health  wishes  to 
further  contract  with  the  School  of  Medicine  to  provide  the  re- 
mainder of  the  personnel.   The  services  to  be  provided  by  this 
contract  are  enumerated  as  follows:   psychologists,  psychiatric 
social  workers,  specialized  expressive  and  rehabilitative  ther- 
apists, e.g.,  occupational  therapists,  vocational  rehabilita- 
tion counselors,  dance,  music,  and  art  therapists,  psychiatric 
technicians,  nursing  coordinator,  nursing  supervisor,  nursing 
instructors  and  head  nurse. 

Thus,  the  issue  resolves  itself  to  whether  the  Department 
of  Public  Health  may  contract  with  the  School  of  Medicine  for 
services  to  be  provided  by  the  enumerated  positions  above  or 
must  use  employees  provided  through  the  civil  service  system  of 
the  City  and  County. 

Section  8.300  of  the  Charter  requires  that  all  positions 
in  the  City  and  County  service,  with  certain  specified  exceptions 
not  relevant  here,  shall  be  included  in  the  classified  civil  ser- 
vice.  As  interpreted  and  applied  by  the  courts,  such  civil  ser- 
vice provision  of  basic  law  require  as  a  general  principle  that 
where  the  services  are  permanent  and  of  such  a  nature  that  they 
can  be  satisfactorily  performed  by  one  selected  under  the--  provi- 
sions of  civil  service,  the  selection  must  be  made  in  that  man- 
ner and  not  by  independent  contract.   (See  State  Compensation 
Insurance  Fund  v.  Riley.  9  Cal.2d  126;   California  School  Em- 
ployees Assn.  V.  Sequoia  Unified  High  ScITr"Dist .  .  272  Cai.A'pp.  2d 


Letter  Opinion  No,  77-3 


Mr.  Paul  T.  Scannell 


-3- 


January  24,  1977 


98;   California  School  Employees  Assn.  v.  Wlllits  Unified  Sch. 
Dist.,  243  Cai.App.2d  776;  Stocksburger  v.  Riley,  21  Cai.ADp. 
'2d  ibX)  ~ 
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r,  special  circumstances  may  exist  in  connection 
services  which  would  justify  the  performance  of 
under  independent  contract.   For  example,  the 
Francisco  y.  Boyd,  17  Cal.2d  606,  and  Kennedy  v. 
2d  569,  upheld  the  legal  propriety  under  the 
taining  expert  temporary  services  by  contract. 
e  Comp.  Ins.  Fund,  30  Cal.2d  575,  sustained  the 
ert  temporary  services  under  contract  where  it 
ted  that  the  service  could  not  be  satisfactorily 
er  existing  civil  service  classifications. 


In  the  instant  circumstances,  where  the  nature  of  the 
services  of  the  positions  enumerated  in  the  fourth  paragraph 
of  this  letter  are  the  same  as  the  duties  prescribed  in  civil 
service  classification  and  have  been  performed  on  a  permanent 
basis  by  civil  service  employees  in  the  Department  of  Public 
Health,  those  positions  would  have  to  be  filled  through  civil 
service  procedures  and  not  by  independent  contract.   On  the 
other  hand,  where  it  can  be  demonstrated  that  the  services 
could  not  be  satisfactorily  provided  under  existing  civil  ser- 
vice classifications,  those  positions  could  be  filled  by  en- 
tering into  a  contract  with  the  School  of  Medicine.   As  to 
which  method  may  be  used  to  obtain  services  in  a  particular 
position  would  in  the  first  instance  be  determined  by  the 
Civil  Service  Commission  of  the  City  and  County. 


You  are  so  advised. 


Very  truly  yours. 


THOMAS   M."  O'CONNOR 
City  Attorney 


7         Sf  CaJk  Atitu^ju 
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Supervisor  Quentin  Kopp 
Board  of  Supervisors 
City  Hall 
San  Francisco,  California 

Subject:   Residency  Requirement   for  Member  of 
Board  of  Education 

Dear  Supervisor  Kopp: 

This  office  has  reviewed  your  letter  of  January  7,  1977 
in  which  you  refer  to  the  Mayor's  appointment  of  Ms. 
Rosario  Anaya  to  the  Board  of  Education  and  state  "it  is 
claimed  by  constituents  that  she  has  been  a  resident  of 
655  12th  Street,  Oakland". 

You  then  ask,  "What  is  the  legal  requirement  for 
members  of  the  Board  of  Education  who  are  appointed  to 
such  board  as  distinguished  from  those  who  are  elected  ..." 

Initially  you  should  note  that  this  office  has  not 
undertaken  to  investigate  the  facts  set  forth  in  a  letter 
seeking  an  opinion.   Therefore  this  letter  should  not  be 
interpreted  to  establish  or  affirm  the  existence  of 
the  facts  as  you  have  alleged  them  in  your  request  for  an 
opinion.   This  opinion  analyzes  the  facts  as  you  have  stated 
them  in  the  terms  of  the  legal  consequences  flowing  therefrom. 

Initially  you  should  note  that  Charter  Section  8.100 
which  applies  to  the  instant  case  provides  in  relevant 
part. 
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"No  person  .  .  .  shall  be  appointed  as  a 
member  of  any  board  or  commission  unless  he 
shall  have  been  a  resident  of  the  City  and 
County  for  a  period  of  at  least  five  years  and 
an  elector  thereof  for  at  least  one  year  imme- 
diately prior  to  the  time  of  his  taking  office, 
unless  otherwise  specifically  provided  in  this 
charter  .  .  .  and  every  .  .  .  member  of  any 
board  or  commission  shall  continue  to  be  a 
resident  of  the  City  and  County  during  incum- 
bency of  office,  and  upon  ceasing  to  be  such 
a  resident  shall  be  removed  from  office." 

Several  recent  decisions  by  the  Supreme  Court  have  held  invalid 
various  pre  or  waiting-period  residency  requirements  as  a 
condition  for  seeking  public  office.   See  Zeilenga  vs.  Nelson 
4  Cal.Srd  716  (1971);   Thompson  v.  Mellon  9  Cal.3d  96  (1973) 
and  Johnson  vs.  Hamilton  15  Cal. 3d  461  (1975).   These  cases 
have  also  suggested  that  any  pre  or  waiting  period  residency 
requirement  in  excess  of  30  days  is  invalid.   The  residency 
requirement  set  forth  in  Charter  Section  8.100  imposes  a  five  year 
residency  and  one  year  elector  pre  or  waiting  period  requirement 
as  a  condition  for  assuming  appointive  and  elective  offices. 
,'  In  light  of  these  cases  it  must  be  concluded  that  the  five 
year  residency   and  one  year  elector  requirements  in  Charter 
Section  8.100  are  invalid  and  that  the  charter  does  not 
therefore  impose  any  valid  or  waiting  period  residency  or  elector 
requirement. 

f  However,  this  office  has  concluded  that  as  applied  to 

persons  seeking  appointment  to  appointive  boards  and  commissions, 
the  five  residency  and  one  year  elector  requirements  are  still 
valid  and  enforceable.   See  for  example  opinion  No.  74  -  94 
addressed  to  the  Clerk  of  the  Board  of  Supervisors  on 
September  3,  1974,  a  copy  of  that  opinion  is  attached  for  your 
information. 

A  resolution  of  the  question  posed  by  your  inquiry  turns 
on  whether  Ms.  Anaya  should  be  considered  as  filling  an  appointive 
or  elective  office.   Since  the  position  she  has  been  nominated 
to  fill  is  an  elective  office,  it  is  my  opinion  that  all 
qualifications  and  limitations  on  qualifications  for  elective 
offices  should  apply  and  that  there  is  therefore  no  pre  or 
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waiting  period  residency  requirement  applicable  to  Ms.  Anaya. 

It  should  be  noted,  however,  that  your  letter  is  unclear. 
You  state  "...  that  she  has  been  a  resident  of  .  .  .  Oakland 
.  .  ."   Upon  assuming  office  Ms.  Anaya  must  be  and  must  continue 
to  be  a  resident  of  the  City  and  County  for  the  duration  of  her 
incumbency  as  a  member  of  the  Board  of  Education.   The  charter 
may  and  does  validly  require  that  all  members  of  all  boards 
and  commissions  whether  elected  or  appointed  be  and  continue  to 
be  residents  for  the  incumbency  of  their  terms  of  office. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


7 


SfJLihjAttM^ 
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R>-' 


Mr.    Darrcll  Solocaon 

Civil  Service   CcrruniGsion 

151  City  Kali 

San  Francisco,  California  94102  .  • 

Subject:   Questions  P.elatj.ng  to  Interpreting  of  Charter 
Section  S.407  Regarding  Survey  of  Data  in 
Private  Industry 

Dear  Mr.  Salomon: 

This  is  in  reply  to  i^our  recent  oral  request  for  an 
opi.nion  on  tv7o  questions  regarding  the  above  referred  to 
Charter  section. 

Your  fi.rst  question  asks  if  the  Conimission  may   in 
lieu  of  utilisiug  any  "recognized  governmental  survey''  un- 
der rropo?.-M-.ion  D  [Charter  §8.407]  perform  its  o\7n  "govern- 
liiental  survr.y"  of  private  wages,  and  utilize  only  that  pri- 
vate ilate  i-.i  its  salary  survey. 

Your  second  inquiry  asks  if  the  Comraission  n^iy,  un- 
der Charter  Section  8.407,  utilize  one  "recognized  govern-- 
meatal  survey"   (conmonly  referred  to  as  "BASSC")  for  cer- 
tain classifications  and  utiliiic  another  "recognised 
goverrimental  survey"   (Datvis-Lacv-;:))  for  ether  classification: 

Charter  Section  8.407  in  pertinent  part  rccds  as 
follov.'s: 


cc'.int.ic.s. 
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intent  of  a  statute 
nguage  empIoyGd  there- 


Unless  an  embiguity  exists,  the 
is  to  be  gathered  from  the  x^'ords  and  1; 

in,  read  as  a  vrhole.   (Brown  y.    Franc j.sco^  (1954)  123  Cal.App, 
2d  413,)   An  intent  that  rTnci's  no  expres^sion  in  the  words  of 
a  statute  canno--  L;.:  found  to  exist.   (In  re  Goodrich  (1911) 
160  Cal.410.)  VJhere  the  meaning  of  a  statute  is  pia"in5  its 

ge  clear  and  unarubi.guous,  it  is  the  universal  rule  that 

ir.ust  follcv7  the  language  used  and  give  to  it  its  plain 
irrespect5.ve  of  the  wisdom,  expedienc}^  or  policy  of 
the  act.   (Sir.ith  v.  Union  Oil  (1913)  166  Cal.217;  Bourland  v. 
Heldreth  {lbb^J~2b   uai.iGl.) 


langu 


raeanmg, 


In 


that  the  Charter  language 
ing  of  private  industry  pay  dat 
V   Area 


nswcr  to  your  first  question,  it  is  my  opinion 

in  question  relating  to  the  obtain- 
ndustry  pay  data  from  recogni::ed  governmental 
Bay  Area  salary  surveys  is  clear  as  to  its  meaning  and  in- 
tent and  cannot  validly  be  construed  to  conclude  that  the 
civil  service  coajnission  may  conduct  its  own  survey  of  private 
industry  rates  and  use  the  results  thereof  in  lieu  of  the  pre- 
scribed surveys.   The  language  indicates  that  the  coramission 
is  required  to  collect  data  from  appropriate  surveys  of  pri- 
vate industry;  it  does  not  inaxcate  that  the  commission  is  to 
gather  data  directly  from  private  industry  as  v;ould  be  the 
case  if  the  commission  conducted  its  ov;n  survey.   Moreover, 
if  it  had  been  th.e  intent  of  the  legislative  body  for  the 
commission  to  conduct  its  own  survey  of  private  industry  pay 
data,  iu  is  logical  to  presume  that  said  legislative  body 
v;ould  have  so  provided  as  it  did  in  the  case  of  surveys  re- 


garding public  eraploynient  pay  rate  data. 
Charter  §8.407.) 


(See  Par. 4,  et  seq, 


The  second 
in  part  that  "the 


paragraph  of  Charter  Section  8.407  provides 
civil  ser\''ice  comiiiission  shall  conduct  a 

and 


comprehensive  investigation  and  survey  of  basic  pay  rates  ai 

wages  and  salaria-s for  like  work  an_d__like  services 

base d  upon  c  1  :i s s  5. f  i. c a t .', o a .  .  .  .  • . ''   (Empnas  is  adSecTT) 

In  ansv^er  to  your  second  question,  it  is  my  opinion 
that  if  the  data  collected  by  the  civil  service  commission 
from  a  ■rccogr:i::cd  governmental  survey  or  surveys  contairfs  pay 
rates,  v;ages  and  salaries,  classifications  doing  like  work 
and  like  services  as  City  and  County  classifications,  the 
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above  p.entioned  Charter  language  v^ould  requ5.re  the  u.tili^za- 
tioa  of  all  the  pertinent  classification  data  so  collected 
and  not  just  selected  portions  thereof. 

Uhile  this  conclusion  precludes  discretion  on  the 
part  of  the  co.nmission  to  arbitrarily  ignore  data  in  one 
suiTvCy  and  util.ize  possible  mere  favorable  data  in  another, 
it  should  not  be  interpreted  to,  prevent  the  coinmisston  from 
refusing  to  utili:;:e  data  which  it  determines  is  incoiriplete, 
misleading,  or  clearly  erroneous. 

Very  truly  yours. 


THOM;^S  Ho  O'COITNOR 
City  Attorney 


"^  ^   '         ^  :^  Letter  Opinion  No.  77-6 

February  8,  1977    ^^imii^? 


Mr.  John  C.  Farrell 

Controller 

City  and  County  of  San  Francisco 

109  City  Hall 

San  Francisco,  CA   94102 

Subject:   Charter  Section  6.305;  Duties  Of 

Controller  With  Respect  To  Transfer 
Thereunder 

Dear  Mr.  Farrell: 

This  is  in  response  to  your  recent  inquiry  as  to  the 
meaning  of  Section  6.305  of  the  Charter  as  amended  in  19  75, 
This  section,  as  amended,  reads  as  follows: 

"6.305  Transfers 

"Upon  written  recommendation  of  the  chief 
administrative  officer,  or  board  or  commission 
for  the  use  of  which  funds  have  been  appropri- 
ated, and  the  approval  of  the  mayor,  the  board 
of  supervisors  may  transfer  an  unencumbered 
balance,  or  part  thereof,  of  an  appropriation 
made  for  the  use  of  one  department,  to  another. 
No  such  transfer  shall  be  made  of  utility,  bond, 
school,  pension  or  trust  funds,  except  by  way  of 
loans  as  in  this  charter  provided.   On  request 
of  a  department  head  and  approval  by  the  chief 
administrative  officer,  board  or  commission, 
respectively,  amounts  up  to  ten  percent  (10%) 


Letter  Opinion  No.  77-6 


-Mr.  John  C.  Farrell 


February  8,  1977 


of  funds  appropriated  for  contractual  services, 
materials  and  supplies,  equipment,  and  other 
specific  purposes  except  personal  services  may 
be  transferred  and  used  for  another  purpose 
within  the  department.   No  such  transfer  of 
funds  shall  be  used  for  personal  services,  or 
for  personal  service  contracts,  or  for  items 
that  were  the  subject  of  previous  budgetary 
denial  by  the  mayor  or  the  board  of  supervisors, 
except  that  the  board  of  supervisors  may,  by 
ordinance,  adopt  regulations  for  the  transfer 
of  funds  appropriated  for  specific  personal 
services  for  use  for  other  specific  personal 
services,  and  may,  by  ordinance,  require  the 
review  and  approval  by  the  board  of  supervisors 
or  a  committee  of  the  board  of  supervisors  of 
the  transfer  of  funds  so  appropriated.   Depart- 
ment heads  shall  report  without  delay  all  such 
transfers  to  the  mayor,  board  of  supervisors, 
and  the  controller.   On  request  of  a  department 
head  and  approval  by  the  chief  administrative 
officer,  board  or  commission,  respectively,  and 
on  the  authorization  of  the  controller,  any 
funds  appropriated  for  a  specific  purpose  of 
such  department  which  become  surplus  may  be 
transferred  and  used  for  another  specific  pur- 
pose within  the  department;  provided,  however, 
that  such  surplus  shall  not  be  transferred  to 
a  capital  improvement  project  unless  such  pro- 
ject shall  have  been  previously  approved  in 
accordance  with  the  provisions  of  sections 
3.527,  6.202,  6.203  or  6.205  of  this  charter. 
The  controller  shall  prescribe  the  method  to 
be  used  in  making  payments  for  interdepart- 
mental services." 


You  advise  that  you  interpret  the  section,  as  amen4ed, 
as  prohibiting  any  transfer  of  funds  within  a  department  for 
(1)  personal  services,  (2)  personal  service  contracts,  or 
(3)  items  previously  denied  by  either  the  Mayor  or  the  Board 
of  Supervisors. 
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You  further  advise  that  the  Mayor's  Office  disagrees 
with  your  interpretation. 

A  reading  of  Section  6.305,  supra,  as  amended,  shows 
that  it  authorizes  three  (3)  types  of  transfers,  as  fol- 
lows: 

1.  It  authorizes  the  Board  of  Supervisors  to 
transfer  an  unencumbered  balance,  or  a 
part  thereof,  of  an  appropriation  made 
for  the  use  of  one  City  and  County  depart- 
ment to  another  City  and  County  department. 
However,  no  such  transfer  may  be  made  un- 
less it  is  recommended,  in  writing,  by  the 
Chief  Administrative  Officer  or  by  the 
Board  or  Commission  for  the  use  of  which 
the  funds  to  be  transferred  have  been  ap- 
propriated, and  is  approved  by  the  Mayor. 
Furthermore,  no  such  outright  transfer 

may  be  made,  at  any  time,  of  utility  funds, 
bond  funds,  school  funds,  pension  funds  or 
trust  funds. 

2.  It  authorizes  the  Controller  to  transfer 
any  funds  appropriated  to  a  department  for 
a  specific  purpose  and  which  become  surplus 
for  such  purpose,  to  another  specific  pur- 
pose within  such  department.   However,  no 
such  transfer  may  be  made  unless  it  is  re- 
quested by  the  department  head  and  is  ap- 
proved by  the  Chief  Administrative  Officer 
or  by  the  appropriate  Board  or  Commission. 
Furthermore,  no  such  transfer  may  be  made 
to  a  capital  improvement  project  unless 
such  project  has  been  previously  approved 
in  accordance  with  the  provisions  of  Sec- 
tions 3.527,  6.202,  6.203  or  6.205  of  the 
Charter. 
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3.   It  authorizes  the  transfer  of  amounts  up  to 
ten  percent  (10%)  of  funds  appropriated  to 
a  department  for  contractual  services ,  ma- 
terials and  supplies ,  equipment  or  any  other 
specific  purpose  (except  personal  services) 
for  another  purpose  (except  personal  serv- 
ices or  for  personal  service  contracts) 
within  the  department.   However,  no  such 
transfer  may  be  made  unless  it  is  requested 
by  the  department  head  and  approved  by  the 
Chief  Administrative  Officer  or  by  the  ap- 
propriate. Board  or  Commission.   Furthermore, 
no  such  transfer  may  be  made  so  as  to  be 
used  for  an  item  that  was  the  subject  of  a 
previous  budget  denial  by  either,  the  Mayor 
or  the  Board  of  Supervisors.   The  Board  of 
Supervisors  is  authorized,  by  ordinance, 
to  permit  transfer  of  personal  services 
funds,  or  to  require  approval  by  the  Board, 
or  any  committee  thereof,  of  any  transfer 
authorized  herein;  but,  to  date,  no  such 
ordinance  or  ordinances  have  been  enacted 
by  the  Board  of  Supervisors.   Finally,  any 
department  head  making  such  a  transfer  must 
immediately  report  the  same  to  the  Mayor, 
the  Board  of  Supervisors  and  the  Controller. 

The  transfers  summarized  in  1  and  2  above  have  been  in 
effect  since  the  adoption  of  the  Charter  in  1931  (Stats. 
1931,  Ch.  56,  pp.  74-76.)   The  transfer  summarized  in  3 
above  was  added  by  the  1975  amendment. 

The  19  75  amendment,  as  such,  indicates  no  intent  to 
modify  or  in  any  way  affect  the  transfers  theretofore 
authorized  under  Section  6.305,  supra.   Rather,  it  indi- 
cates an  intent  to  augment  or  expand  the  poiver  to  transfer 
funds  within  a  department  by  adding  an  additional  method. 

« 

It  is  a  well  established  rule  of  statutory  construc- 
tion that  parts  of  an  amended  statute  v^/hich  are  not 
affected  by  the  amendment  will  be  given  the  same  construc- 
tion that  they  received  before  the  amendment  (45  Cal.  Jur.2d 
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Statutes,  Sec.  161,  p.  663;  Brailsford  v.  Blue  (1962)  57 
Cal.2d  335,  339;  Barber  v.  Palo  Verde  Mutual  Water  Co. 
(1926)  198  Cal.  649,  641.) 


Accordingly,  it  is  my  opinion  that  you  should  con- 
tinue to  interpret  the  provisions  of  Section  6.305  of 
the  Charter  with  reference  to  the  transfer  summarized 
in  1  and  2  above  in  the  same  manner  as  you  interpreted 
them  prior  to  the  19  75  amendment  to  said  section. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


7^     ^  CJ^  Athu^ 
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Andrew  C.  Casper 

Chief,  San  Frcincisco  Fire  Department 

260  Golden  Gate  Avenue 

San  Francisco,  CA   94102 

Subject:  Permit  Requirements  for  Multiple  Motion 
Picture  Theater  Occupancies  in  a  Single 
Building 

Dear  Chief  Casper: 

This  is  in  response  to  your  request  for  an  opinion 
as  to  whether  separate  maintenance  permits  are  required  for 
each  motion  picture  theater  located  within  a  single  building. 

Section  20.03  of  the  San  Francisco  Fire  Code  (Part  II, 
Chapter  IV  of  the  San  Francisco  Municipal  Code)  provides  in 
relevant  part,  "no  building  or  structure  housing  a... motion 
picture  theater ...  shall  be  maintained,  operated  or  used  with 
such  purpose  unless  a  permit  has  been  issued  by  the  Fire  Depart- 
ment. ...  "   "Motion  Picture  Theater"  is  defined  under  Fire  Code 
Section  2  0.01  as  follows: 

a  building  or  part  of  a  building  without  a  working 
stage  designed  for  the  specific  purpose  of  displaying 
a  motion,  audible  or  television  pictures  before  an 
assemblage  of  persons  whether  such  assemblage  be  of 
a  public  restricted  or  private  nature.... 

• 

In  light  of  the  specific  language  of  F.C.  Sec.  20.01, 
"building  or  part  of  a  building, "  and  "an  assemblage  of  persons," 
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it  would  appear  that  the  legislative  intention  of  F.C.  Sec. 
20.03  is  to  require  a  permit  for  each  part  of  a  building  where 
a  motion  picture  is  displayed  before  a  separate  assemblage  of 
persons. 

Moreover,  the  requirement  for  separate  permits  for  each 
theater  within  a  single  building  is  consistent  with  the  entire 
regulatory  scheme  provided  by  the  San  Francisco  Municipal  Code 
to  protect  the  health  and  safety  of  theater  patrons.   Fire  Code 
Section  5.24  provides  for  filing  fees  for  various  types  of  permits, 
including  permits  for  motion  picture  theaters,  to  cover  the  cost 
of  "first  time  inspections."   Section  5.24  further  provides  that 

...if  a  permit  is  subsequently  issued,  such 

appropriate  filing  fee  shall  be  allowed  as  a 

credit  against  the  fee  required  for  the  license  ', 

that  is  required  in  Article  2,  Part  II  of  the  I 

Municipal  Code. 

Section  14  3  of  Article  2,  Part  IlXof  the  Municipal  Code 
provides  in  relevant  part: 

Every  person,  firm,  or  corporation  maintaining,  I 

conducting  or  operating  a... motion  picture 
theater. .. shall  pay  a  license  fee  according  to 
the  seating  capacity  of  such  theater. . . . (Emphasis 
added. ) 

Requiring  separate  permits  for  each  motion  picture  theater   I 
is  also  necessary  in  order  to  give  full  and  fair  effect  to  the 
enforcement  provisions  of  Fire  Code  Section  3.06(e),  which  states 
in  pertinent  part. 

Where  a  fire  hazard  is  found  to  exist  by  the  chief 

of  division  in  any  part  of  the  building  or  premises 

where  a  business,  enterprise  or  activity  is  conducted 

that  requires  a  permit  a  written  notice  may  be 

forv;arded  by  said  chief  certifying  that  a  fire  hazard        j 

exists  therein  to  the  department  or  official  autho-  , 

rized  to  approve  or  issue  such  permit  and  to  request 

a  hearing  to  show  cause  why  such  permit  should  not 

be  revoked. ... (Emphasis  added.) 


Letter  Opinion  No.  77-7 


Andrew  C.  Casper  3  February  8,  1977 


Insofar  as  a  hazardous  condition  (e.g.,  aisle  obstructions; 
see  F.C.  Sec.  20.06)  existing  in  one  theater  may  not  result  in 
the  existence  of  a  fire  hazard  in  another  theater  located  in  the 
same  building,  the  permit  revocation  procedures  provided  under 
Section  3.06(e)  could  properly  be  applied  only  to  that  part  of 
the  building  where  the  hazard  exists.   Therefore,  the  issuance 
of  separate  permits  for  each  theater  is  essential  in  order  to 
protect  the  rights  of  owners  and  operators  who  are  in  compliance 
with  the  Fire  Code  and  to  effectively  enforce  fire  regulations 
against  violators  of  the  Code. 

In  light  of  the  foregoing,  you  are  advised  that  separate 
permits  are  required  to  be  issued  by  the  Fire  Department  for 
each  motion  picture  theater  located  within  a  single  building. 
You  are  further  advised  that,  pursuant  to  Fire  Code  Section 
20.03(b),  such  permits  may  be  issued  only  to  owners  or  operators 
of  motion  picture  theaters. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


Sc 


6F-  Clf^,AHn,i. 
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Mr.  Gilbert  H.  Boreman 

Clerk  of  the  Board 

Board  of  Supervisors 

City  and  County  of  San  Francisco 

235  City  Hall 

San  Francisco,  CA   94102 

Subject:   Utilization  Of  Salary  Data  To 
Be  Effective  On  July  1,  1977 
Under  Charter  Section  8.407 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  request  for  an  opinion  on 
behalf  of  Supervisor  Quentin  L.  Kopp  as  to  whether  the  Civil 
Service  Commission  in  conducting  its  survey  under  Charter 
Section  8.407  could  utilize  salary  data  from  a  jurisdiction 
which  covers  salary  levels  due  to  become  effective  on  July  1, 
1977. 

Charter  Section  8.407  sets  forth  the  method  by  which  the 
Civil  Service  Commission  shall  determine  the  generally  pre- 
vailing rates  of  salaries  and  wages  for  those  employees 
covered  by  Charter  Section  8.401.   The  basic  pay  rate  data  for 
both  public  and  private  employment  is  collected  solely  from 
Bay  Area  counties,  with  an  exception  for  insufficient  data 
from  the  named  Bay  Area  counties. 


With  regard  to  the  data  collected  from  private  employers 
Section  8.407  contains  a  limitation  that  the  data  collected 
shall  be  limited  to  rates  of  pay  and  salaries  actually  being 
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paid  by  private  employers  for  like-work  and  like-service.   Sec- 
tion 8.407  contains  no  such  limitation  on  the  data  collected 
from  public  jurisdictions. 

The  general  purpose  of  Charter  Section  8.401  and  Section 
8.407  is  to  provide  a  method  whereby  a  generally  prevailing 
wage  can  be  established  for  the  various  classifications  of  em- 
ployment covered  by  those  sections.   Section  8.401  further 
provides  for  a  procedure  whereby  -^he  Civil  Service  Commission 
submits  "prevailing  rates"  to  the  Board  of  Supervisors  and  the 
Board  of  Supervisors  adopts  the  schedules  of  compensation  on 
or  before  April  1st  so  that  these  schedules  will  go  into  effect 
at  the  beginning  of  the  next  succeeding  fiscal  year. 

Except  for  the  limitation  on  the  collection  of  private  data 
contained  in  Section  8.407,  supra,  there  is  no  time  mentioned  in 
Section  8.401  or  Section  8.407  on  when  the  compensation  must  be 
paid  in  other  jurisdictions  before  such  data  can  be  used  in  the 
survey.   The  object  of  the  two  sections  is  to  establish  a  "pre- 
vailing rate"  to  be  effective  July  1,  1977.   This  must  be 
liberally  construed  in  favor  of  the  worker.   (Alameda  County 
Employees'  Association  vs.  County  of  Alameda  (1973)  30  C.A.3d 
at  page  531.)   In  the  Alameda  County  Employees'  Association  case 
the  court  held  that  the  County  of  Alameda  properly  used  data 
from  San  Francisco  County  to  establish  a  prevailing  rate  where 
San  Francisco  had  passed  its  salary  ordinance  at  the  time  of 
Alameda's  survey  but  was  not  effective  until  July  1st,  which 
date  was  the  same  as  Alameda's  effective  date  of  its  salary 
ordinance. 

It  is,  therefore,  my  opinion  that  in  conducting  its  survey 
of  public  jurisdictions  the  Civil  Service  Commission  may  use 
data  where  the  public  jurisdiction  has  rendered  definite  and 
certain  rates  of  compensation  to  be  paid  on  July  1,  19  77.   This 
would  be  in  the  form  of  legislation  finally  passed  or  a  contract 
fully  executed  and  approved  by  the  legislative  body. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Hon.  Quentin  L,  Kopp,  President 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  Calif. 

Subject:   Charter  Section  8.311;  Nonpartisan 

Political  Activity  of  City  Employees 

Dear  Supervisor  Kopp : 

I  have  reviewed  your  letter  of  April  1,  1977  in 
which  you  refer  to  Opinion  No.  7^-5^  of  May  28,  1974, 
subject  "Section  8.311^  Charter;  Nonpartisan  Political 
Activity  of  City  Employees;  Endorsement  of  Supervisorial 
Candidates  and  Contributions  to  their  Campaigns,"  In 
Opinion  7^-5^  I  stated  as  follows : 

"This  is  in  response  to  your  request  for 
my  opinion  X'/hether  or  not  Section  8.311  of 
the  Charter  is  still  in  effect  to  prohibit 
political  activity  of  City  employees.   In  par- 
ticular you  cite  an  article  which  appeared  in 
the  nev;spaper  which  reported  that  certain  City 
employees  and  City  employee  organizations  vjere 
listed  in  the  Voters  Handbook  in  the  General 
Municipal  Election  of  November  6,  1973j  as 
endorsing  supervisorial  candidates  and  that 
some  individual  employees  and  their  public 
employee  organizations  contributed  money  to  the 
campaigns  of  various  supervisorial  candidates." 

I  advised  you  that  Charter  Section  8. 311  was  in- 
operative on  the  ground  that  it  was  overly  broad  and  violated 
constitutional  First  Amendment  rights  based  upon  California 
Supreme  Court  decisions  in  Fort  v.  Civil  Service  Commission, 
6l  Cal.2d  331;  Kinnear  v.  City  and  County  of  San  Francisc"o7 
65  Cal.  3^1;  Bagley  v.  Vfashington  To^'mship  Hospital  District, 
65  Cal, 2d  499 I  which  were  reviewed  in  that  opinion, 

I  concluded  Opinion  No.  74-5^  as  follows: 
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"In  Letter  Opinion  No.  73-172,  dated  ; 
December  21,  1973^  I  reviev;ed  state  and 
federal  cases  on  the  subject  of  political 

activity  of  public  employees.   It  was  my  j 
opinion  that  a  proposed  Charter  amendment 

prohibiting  officers  and  employees  from  ' 

becoming  a  candidate  for  public  office  with-  I 

out  first  resigning  would  be  iinconstitutional  i 

on  the  basis  that  our  courts  would  follow  the  I 

California  Supreme  Court  decisions  in  the  i 

Fort,  Kinnear  and  Bagley  cases,  ] 

"Similarly,  in  the  subject  matter,  it  is 
my  opinion  that  the  courts  would  follow  the  \ 

precedent  established  in  the  California  cases  j 

discussed  above  and  hold  that  Section  8,311  of 
the  Charter  is  unconstitutional  for  overbreadth. 

"state  law  also  regulates  political  activity        : 
of  public  employees  including  employees  of  charter       i 
cities  and  counties,   (§§3201-3206,  Govt.  Code; 
see  also  Fort  y.  Civil  Service  Commission,  6l 
Cal,2d  331,  3^0,  fn.  5.)   The  court  in  Bagley 
held  a  portion  of  that  law  (§3205)  unconstitu- 
tional  for  overbreadth  but  the  remaining  sections 
are  still  in  effect.   In  my  opinion  the  political        , 
activities  which  are  the  subject  of  your  request 
would  not  be  proscribed  by  the  applicable  portions 
of  state  law.  ' 

I  am  advised  that  you  have  requested  that  Charter  Section 
8,311  be  redrafted  to  contain  language  prohibiting  Civil  Service 
employees  from  soliciting  votes  for  personal  gain  and  from 
levying  contributions  for  candidates  for  City  offices. 

In  1976  Chapter  9.5  of  Title  I,  Division  4  of  the  Govern-i 
ment  Code  ^^^as  added  revising  Sections  32OI-3206.  That  chapter  ' 
contains  statev/ide  regulations  on  the  political  activities  of  j 
public  employees  and  is  directly  applicable  to  the  activities  I 
you  propose  to  regulate  in  Charter  Section  8,311,  Section  3201  1 
of  the  Government  Code  presently  reads: 
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"The  Legislature  finds  that  political 
activities  of  public  employees  are  of  signifi- 
cant statev;ide  concern.   The  provisions  of  this 
chapter  shall  supersede  all  provisions  on  this 
subject  in  the  general  lax-;  of  this  state  or  any 
city,  county,  or  city  and  county  charter  except 
as  provided  in  Section  3207." 

It  is  clear  from  that  section  then  that  the  state  legislation 
has  preempted  the  field  of  political  activity  of  public 
emnloyees,  except  for  the  delegation  set  forth  in  Section 
3207.   Section  3207: 

"Any  city,  coxinty,  or  city  and  coxmty 
charter  or,  in  the  absence  of  a  charter  pro- 
vision, the  governing  body  of  any  local 
agency  and  any  agency  not  subject  to  Section 
19251  by  establishing  rules  and  regulations, 
may  prohibit  or  otherwise  restrict  the  follow- 
ing: 

"(a)   Officers  and  employees  engaging  in 
political  activity  during  working  hours, 

"(b)  Political  activities  on  the  premises 
of  the  local  agency," 

Therefore,  in  my  opinion,  neither  the  Charter  nor  City 
ordinance  may  contain  the  regulations  you  propose  to  place  in 
Charter  Section  8.3II.   The  Board  is  vested  with  the  power  to 
regulate  the  engaging  in  political  activities  during  working 
hours  of  officers  and  employees  and  to  regulate  political 
activities  on  the  premises  of  local  agencies  such  as  the  City 
and  Coxmty  of  San  Francisco. 

Chapter  9.5  of  the  Government  Code,  Sections  3201- 
3209^  governs  the  regulations  of  political  activities  of 
employees  of  the  City  and  County  of  San  Francisco.   Those 
sections  provide  as  f  ollov;s : 
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GOVERNMENT  CODE  §    3201 

CHAPTER  9.5.     POLITICAL  ACTIVITIES  OF        i:-      : 

PUBLIC  EMPLOYEES  [NEW]  •■•••■        ■.>••.■. 

Sec.  ■  -     . 

3201.  Lcffislativo  findings;   snpercession  ot  chapter  over  other  laws.      •■•  .; 

3202.  Definitions.  ,  ..     ■,"-..•.'•.'.'. 
320.'5.     Prohibition  of  restrictions;    exceptions.                                ■•     '•    '  ■■    '    • 

3204.  Use  of  office,  authority  or  influence  to  obtain  change  in  position  or  compen- 

sation upon  corrujjt  condition  or  consideration. 
3204.5     Repealed.  '       ■        • 

3205.  Solicitation   of  political   funds  or  contributions  from  other  officers  or  em- 

ployees of  local  agency.  ■  . 

3206.  Participation  in  political  activity  by  officer  or  employee  of  local  agency  while 

In  uniform.  .•  ■  .      .        .  - 

3207.  Political  activity  during  worldng  hours  or  on  promises;   rules  and  regulations. 
320S.     State  employees;    restrictions. 

3200.     Soliciting  or  receiving  political  funds  or  contributions  related  to  ballot  meas- 
■    .     _  4ire  on  working  conditions.  .       ,  .  ' 

§3201.    :Legislative  findings;    supercesslon  of  chapter  over  other  laws      - 

The  Legislature  finds  that  political  activities  of  public  employees  are  of  si<Tiifi- 
cant  statewide  concern.  The  provisions  of  this  chapter  shall  supersede  all  provi- 
sions on  this  subject  in  the  general  law  of  this  state-  or  any  city  county  or  city 
and  county  charter  e.\cept  as  provided  in  Section  3207     .  .  ..         • 

(Added  by  Stats.l97U,  c.  1422,  p. ,  §  2.)  ...;'"    '''.' 

§  3202.     Definitions 

This  chapter  applies  to  all  officers  and  employees  of  a  state  or  local  agency. 

(a)  "Local  agency"  means  a  county,  city,  city  and  county,  political  subdivision, 
district  other  than  a  school  district,  or  municipal  corporation.  Officers  and  em- 
ployees of  a  given  local  agency  include  officers  and  employees  ot  any  other  local 
agency  whose  principal  duties  consist  of  providing  services  to  the  given  local  agency. 

(b)  "State  agency"  means  every  state  office,  department,  division,  bureau    board, 
couiMiission,  superior  court,  court  of  appeal,  the  Supreme  Court,  the  California  State 
University  and  Colleges,   the   University  of  California,  and  the  Legislature 
(Added  by  Stat.s.l070,  c.  1422,  p. ,  §  2.)         • 

13203.     Prohibition  of  restrictions;    exceptions 

Except  as  otherwise  provided   in  this  chapter,  or  as  necessary  to  meet  require- 
ments of  fcleral  law  as Jt^ pertains  to  a  particular  employee  or  employees,  no  ro- 

§  3204.  Use  of  office,  authority  or  Influence  to  obtain  change  In  position  or  com- 
pensation upon  corrupt  condition  or  consideration 
No  one  who  hoUls,  or  who  is  seeking  election  or  appointment  to,  any  office  or  em- 
ploymen  in  a  state  or  local  agency  shall,  directly  or  indirectly,  use.  promie  thread- 
en  o  attempt  to  use,  any  office,  authority,  or  influence,  whether  then  possessed  or 
mere  y  anticipated,  to  confer  upon  or  secure  for  any  individual  person    or    o  aid 

fro,^;^e7unn^^\':v'^no''■;'  '""°"  '"  '"'"''"'•  "^  ''  "^"■'^"'  -y  ■"'l-''^-'  P--" 
rnmnon!.        "•       ^   .I'^s'tion,    nomination,   confirmation,    promotion,    or   change    in 

co'd'  ion  ruThe°f"/°"'  "■",""   ']''  '''''  "'  "^^'^'  ''^''''y'  "P-  oonsider.ation  or 
shnl.      I  ?      "'■  P°''f'C'-'>  "'fIiH.nco  or  action  of  such  person  or  another 

shall  be  given  or  used  in  behalf  of,  or  withheld  from,  any  candidate  officer  or  mmy 

^^"g^^^^ir-^SiSSu^i-SS-J- 

'  "°'     "':::^Z°l.Tl^:::;'"''  -  -"-"---  '-  --^^  officers  or  em- 

pomlc^fSu'^rSZ^L;' 'Su-n^^V'''"''  T ''"'''''  •^-  *"'"-'^''^-  -'<^'^ 

local  agency  or  from  pe  so  "  o"  to  r''"'""  °"'''''''  °'  ""P'oyees  of  the 

i"  this  .section  pol.itsnoffi.n     '"';"'"'  "f'  °^  '""  '°^'^'  ^eency.    Nothing 
eating  through  ^o^'uovUy^'T  """''"'"'  °^  "  '°'^'"  '"^''''^  ''""^  communi 
tions  to  a  signif ic.an     e","ont  o      b        7r'  'T''''  ^'""  "°""^=^'  ^'""^^  °^  '^0"t'-i»>"- 
_of  the  local  agency  '  "'"''"  ''■""^"  "'""y  ""^"'^'--  of^'^ors  or  employees 

'  ''"'     '"M;nr:n;;:.:"""'   ^^''^''^'"^"""'"^  -  -"■»-  <"  -.  agenc, 

of'iin/^mlUilJ'rSim    ''  '°""  ^^""^  ^"^"  '^''^'^'^''^  -P"""-'  -tivUies 
(Added  by  Stats.lOTO,  c.  1422,  p. ,§2)  .     . 
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§  3207.     Political  activity  during  working  hours  or  on  premises;   Vulesandregula- 
tlons 

Any  city,  comity,  or  city  and  county  charter  or.  in  the  absence  of  a  charter  pro- 
T^'°,"V  -oy""i"^'  l^^'ly  '^f  =>ny  local  agency  and  any  agency  not  subject  to  Section 
IXol  hy  establishing  rules  and  regulations,  may  prohibit  or  othenvise  restrict  the 
lollowmg: 

(a)  Officers  and  employees  engaging  in  political  activity  during  working  hours. 

(b)  Political  activities  on  the  premises  of  the  local  agency  

(Added  by  Stats.iaTG,  c.  1422,  p.  ,  §  2.)  ' 

§  3208.     State  employees;    restrictions 
Kxcept  as  provided  in  Section  19251.  the  limitations  set  forth  in  this  chapter  shall 

be  the  only  restrictions  on  the  political  activities  of  state  employees       -•  

(Added  by  Stats.l97G,  c.  1422,  p. ,§2.)  .-  .        •    ..    .  .,t 

§  3209.     Soliciting    or   receiving    political    funds   or  contributions   related    to    ballot 
measure  on  working  conditions 

fmm^'^Ir^'!"  ""'  '"'•'"•^''•''  ''^^''•'^"f^  '^"  offif"  or  employee  of  a  state  or  local  agency 
irZf  I  I""  °^r"'^"'"  I"^'i'i"l  f"nJs  or  contributions  to  promote  the  passage 
rLir!  .  ^'  '"'•""'^'"'"'  '^■'"'^'^  ^^■°"'''  ""<^«  tf^e  rate  of  pav,  hours  of  work, 
1,IZTT'  ^'y  f  ""''•  °'  °'''"  "■°''^'"'  conditions  of  officers  or  employees  of 
such  ^,^r  vr'  ?  •l^'^'^^y-'^^^'Vt  that  a  state  or  local  agency  may  prohibit  or  limit 
limir  t  ,  .    ^^         employees  during  their  working  hours  and  may  prohibit  or 

ixn/s;a;:.^e:"i4;;^:;.°!!!r§5^ """  ''"^"^  '"^'-^  "°^''"^  '°"^^- 


Very  truly  yours. 


THOMAS  M.    O'CONTTOR 
City  Attorney 
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April  13,   1977 


o 


Business  Tax  Board  of  Review 

c/o  Mr.  Roger  Boas 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco,  CA  94102 


Subject:   Vacation  and  Sick  Pay  Included  in  Definition  of 
Compensation  for  Purposes  of  Payroll  Expense  Tax 


Dear  Mr,  Boas: 


Tj   A     ?i^  ^®  ^"  response  to  the  request  of  the  Business  Ta-x 
Tax  Ordinance'?'"""  """""="  ^""^  P"P°=^=  °'   'he  Pay?oirLpeSse 

"payroll  Ixpens^-'as  foAZlf^   ^'^P^"^^  ^"'^  °'^^^"^''"  "^^^-^ 

"The  term  'Payroll  Expense'  shall  mean  the 
compensation  paid,  including  salaries,  wages 
commissions  and  other  compensation  to  an  indi- 
vidual who,  during  any  tax  year,  performs  work  or 
renders  services,  in  whole  or  in  part  in  the  City 
and  County  of  San  Francisco;  and  if  more  than  one 
individual  during  any  tax  year  performs  work  or 
renders  services  in  whole  or  in  part  in  the  City 
and  County  of  San  Francisco,  the  terra  'Payroll 
Expense  shall  mean  the  total  compensation  paid 
including  salaries,  wage's,  commissions  and  other 
compensation,  to  all  such  individuals." 
(Emphasis  added.) 
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The  total  compensation  received  by  an  employee,  working  in  the 
City  and  County  of  San  Francisco,  must  be  declared  by  an  employer 
when  computing  pajrroll  expenses.   In  my  opinion  the  ordinance 
does  not  differentiate  between  wages  and  compensation  paid  to 
employees  for  vacation  or  sick  leave.   Furthermore,  as  the  fol- 
lowing cases  point  out,  vacation  leave  pa3rments  are  deferred 
wages , 

The  United  States  District  Court,  Southern  District 
of  California,  Central  Division,  ruled  In  Re  Capital  Service 
Inc.  (1955)  136  F.Supp,  430:   "'A  vacation  with  pay  is  in 
effect  additional  wages'.  In  re  Public  Ledger,  3  Cir,  (1947) 
161  F,2d  762,  767,  quoting  from  In  re  Wil-Low  Cafeterias  Inc.. 
2  Cir,  1940,  111  F.2d  429,  432." 

In  the  United  States  v.  Munro-Van  Helms  Co.,  Fifth  Circuit, 
1957,  243  F,2d  10,  the  Court  of  Appeals  stated:   ^Vacation  pay 
is,  by  all  of  the  decisions,  regarded  as  wages,   6  Remington  on 
Bankruptcy,  382  §2807," 

In  Div.  Labor  1.  Enf.  v.  Ryan  Aero.  Co.  (1951)  106  C.A, 
2d  Supp,  833,  836,  the  court  held: 

"Decisions  have  made  clear  that  a  contractual 
provision  for  vacation  with  pay  is  neither  a  gratuity 
nor  a  gift.   It  is  a  supplement  to  the  emplo5mient 
agreement  which  in  effect  constitutes  an  offer  of 
reward  or  additional  wages  for  constant  and  continuous 
service,   (Citations  omitted.)" 

Payments  for  sick  leave  are  not  wages,  per  se.   The  courts 
have,  however,  construed  such  payments  to  be  a  form  of  compensa- 
tion. Furthermore,  if  unused  sick  leave  can  be  accrued  and  a 
cash  pa)mient  collected  by  an  employee  upon  termination  of  employ- 
ment, the  payment  takes  the  form  of  additional  wages,   (See 
Long  V.  City  of  Philadelphia,  29  A. 2d  243,  245;  Eischbein  v. 
Real  Estate  Management,  3rA.2d  228,  229;  Nickey  v.  Cudahy 
Packing  Co..  33  A.2TT85.  286. 

In  my  opinion,  the  Payroll  Expense  Tax  Ordinance  requires 
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an  employer  to  include  in  his  computation  of  payroll  expense  all 
compensations  paid  to  employees  working  within  the  City  and  County 
of  San  Francisco,  except  as  excluded  by  Sections  4,  5,  or  6  of 
the  Payroll  Expense  Tax  Ordinance.   Payments  received  by  an 
employee  for  vacation  or  sick  leave  are  compensation  under  the 
ordinance's  definition  of  "payroll  expense. 

Very  truly  yours. 


THOMA.S  M.  O'CONNOR 
City  Attorney 
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May  13,  1977 


Mr.  Gilbert  H.  Boreman 

Clerk  of  the  Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California   94102 

Subject:   Effect  of  Contempt  Judgment;  Sheriff  Richard  D. 
Hongisto 

Dear  Mr.  Boreman: 

By  recent  letter,  on  behalf  of  a  member  of  the  Board  of 
Supervisors,  you  inquire  as  to  the  legal  consequences  of  a 
Superior  Court  judgment  finding  that  Sheriff  Richard  Hongisto 
was  in  contempt  of  court. 

Specifically,  the  questions  posed  by  your  letter  are: 

"...   lW]hether  the  judgment  in  this  .  .  .  [contempt] 
.  .  .  case  disqualifies  Sheriff  Hongisto  from  holding 
office.   The  Supervisor  would  also  appreciate  receiving 
information  as  to  Charter  provisions  which  are  deemed 
to  apply  in  this  case,  and  what  procedures  thereunder 
would  need  to  be  followed  to  declare  the  office  of 
Sheriff  vacant,  as  well  as  actions  which  should  be 
taken  by  the  Mayor,  the  Board  of  Supervisors,  or  by 
both  the  Mayor  and  the  Board.   The  Supervisor  inquires 
whether  the  judgment  of  contempt  of  court  would  consti- 
tute official  misconduct  under  Charter  Section  8.107  or 
other  pertinent  statute." 

You  are  advised  that: 
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1.  The  contempt  judgment  does  not  disqualify  Sheriff 
Hongisto  from  holding  office.   It  does  not  constitute  con- 
viction of  (a)   an  offense  or  (b)   a  crime  under  Charter  § 
8.104. 

2.  The  pertinent  Charter  provisions  are  §§  8.104, 
8.106  and  3.107,  discussed  below. 

3.  The  required  procedure  for  the  office  of  Sheriff 
to  become  vacant,  under  the  circumstances  here,  would  be 
that  provided  by  Charter  §  8.10  7,  quoted  below. 

4.  The  actions  thereunder  which  should  be  taken  by 
the  Mayor  and  Board  of  Supervisors  (assuming  the  Mayor  chose 
to  suspend  the  Sheriff  and  file  charges  of  official  mis- 
conduct, and  assuming  the  Board  chose  to  sustain  them)  are: 
The  Mayor  would  have  to  suspend  the  Sheriff  and  appoint  a 
qualified  person  to  discharge  the  duties  of  that  official 
during  the  suspension.   In  suspending  the  Sheriff  the  Mayor 
would  be  required  immediately,  in  writing,  to  notify  the 
Board  of  Supervisors  thereof  and  the  cause  therefor,  and 
present  written  charges  against  him  at  or  prior  to  the 
Board's  next  regular  meeting  following  the  suspension,  and 
immediately  furnish  a  copy  to  the  Sheriff  who  would  be 
entitled  to  appear  with  counsel  before  the  Board  and  defend 
himself.   Not  less  than  5  days  (and  not  more  than  30  days) 
after  the  filing  by  the  Mayor  with  the  Board  of  his  charges, 
the  Board  would  have  to  hold  a  hearing  on  them.   If  by  vote 
of  not  less  than  9  Supervisors  the  Mayor's  charges  are 
deemed  sustained,  the  Sheriff  would  be  removed  from  office. 
If  the  charged  are  not  so  sustained,  or  if  the  Board  should 
not  act  on  the  Mayor's  charges  within  30  days  after  their 
filing,  the  Sheriff  would  have  to  be  reinstated. 

5.  The  Mayor  is  under  no  duty  to  suspend  the  Sheriff 
and  present  charges.  The  Board  is  under  no  duty  to  sustain 
the  Mayor's  charges,  or  even  to  act  on  them. 

6.  If  the  Mayor  chose  to  suspend  the  Sheriff  and 
present  charges,  the  contempt  judgment  would  not  ipso  facto 
constitute  official  misconduct,  or  conclusive  evidence  of 
official  misconduct,  under  Charter  §  8.107,  or  under  any 
other  pertinent  statute.   It  would  still  be  for  9  Board 
members  to  determine  whether  Sheriff  Hongisto  was  guilty 

of  official  misconduct.   The  contempt  judgment  is  conclusive 
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only  of  the  fact  that  Sheriff  Hongisto  was  guilty  of  contempt 
in  violating  a  valid  court  order  in  Superior  Court  action 
682-382. 

Text  of  the  pertinent  Charter  provisions,  and  discus- 
sion, follow. 

Applicable  Charter  provisions  are  as  follows : 

"8. 10  4   Vacancies 

An  office  becomes  vacant  when  the  inciimbent  thereof 
dies,  resigns,  is  adjudged  insane,  convicted  of  a  crime 
involving  moral  turpitude,  or  of  an  offense  involving  a 
violation  of  his  official  duties,  or  is  removed  from 
office,  or  ceases  to  be  a  resident  of  the  city  and 
county,  or  neglects  to  qualify  within  the  time  prescribed 
by  law,  or  within  twenty  days  after  his  election  or 
appointment,  or  shall  have  been  absent  from  the  state 
without  leave  for  more  than  sixty  consecutive  days." 

"8.106   Penalty  for  Official  Misconduct 

Any  person  found  guilty  of  official  misconduct 
shall  forfeit  his  office,  and  shall  be  forever  after 
debarred  and  disqualified  from  being  elected,  appointed 
or  employed  in  the  service  of  the  city  and  county." 

"8.107   Suspension  and  Removal 

Any  elective  officer,  and  any  member  of  the  civil 
service  commission  or  public  utilities  commission  or 
school  board  may  be  suspended  by  the  mayor  and  removed 
by  the  board  of  supervisors  for  official  misconduct, 
and  the  mayor  shall  appoint  a  qualified  person  to 
discharge  the  duties  of  the  office  during  the  period  of 
suspension.   On  such  suspension,  the  mayor  shall  immedi- 
ately notify  the  supervisors  thereof  in  writing  and  the 
cause  therefor,  and  shall  present  written  charges 
against  such  suspended  officer  to  the  board  of  supe- 
rvisors at  or  prior  to  its  next  regular  meeting  fol- 
lowing such  suspension,  and  shall  immediately  furnish 
copy  of  same  to  such  officer,  who  shall  have  the  right 
to  appear  with  counsel  before  the  board  in  his  defense. 


Letter  Opinion  No.  77-11 


Mr.  Gilbert  H.  Boreman 


May  13,  1977 


Hearing  by  the  supervisors  shall  be  held  not  less  than 
five  days  after  the  filing  of  written  charges.   If  the 
charges  are  deemed  to  be  sustained  by  not  less  than  a 
three-fourths  vote  of  all  members  of  the  board,  the 
suspended  officer  shall  be  removed  from  office;  if  not 
so  sustained,  or  if  not  acted  on  by  the  board  of  super- 
visors within  thirty  days  after  the  filing  of  written 
charges,  the  suspended  officer  shall  thereby  be  reinstated. 

"The  mayor  must  immediately  remove  from  office  any 
elective  of ficial . convicted  of  a  crime  involving  moral 
turpitude,  and  failure  of  the  mayor  to  so  act  shall 
constitute  official  misconduct  on  his  part." 

The  final  paragraph  of  Charter  §  8.10  7  is  omitted 
because  it  does  not  relate  to  elective  officers,  but  only  to 
appointees  of  the  Mayor. 


The  sheriff  is  a  county  officer  (Pitchess 
Court,  (1969)  2  Cal.App.3d  653,  657). 


v.  Superior 


His  appointment  and 
removal,  and  the  filling  of  vacancies  in  his  office,  are 
provided  for  by  charter,  and  the  charter  supersedes  conflicting 
state  laws  in  this  matter  (Calif. Const,  art.  XI,  §§  3(a),  . 
4(c),  4(e)),  and  6(b).)   Thus,  although  vacancies  in  office 
are  generally  covered  by  Gov.C.  §  1770,  section  8.104  of  the 
Charter  supersedes  §  1770  and  constitutes  the  procedure  for 
creating  vacancies  in  county  offices  in  San  Francisco  (Pearson 
V.  County  of  Los  Angeles,  (1957)  49  Cal.2d  523,  536). 

For  like  reasons,  Gov.C.  §  3060,  et  seq. ,  relating  to 
removal  from  office  for  wilful  or  corrupt  misconduct  in 
office  by  the  grand  jury,  is  not  applicable.   (Curphey  v. 
Superior  Court,  (1959)  164  Cal.App.2d  261.) 

While  there  is  some  thought  that  the  Charter  language 
supersedes  state  law  only  with  respect  to  the  procedure  for 
removal  to  be  followed,  and  that  the  state  retains  the  power 
to  prescribe  qualifications  for  county  officers,  the  only 
pertinent  language  in  Gov.C.  §  1770  is  in  paragraph  (h) , 
listing  one  of  the  events  upon  which  a  vacancy  occurs  as 
"His  conviction  ...  of  any  offense  involving  a  violation 
of  his  official  duties",  which  is  the  same  language  as 
appears  in  Charter  §  8.104.   The  construction  placed  on  that 
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language  in  this  opinion  would  be  the  same  whether  one  is 
construing  the  state  law  or  the  charter  language. 

To  the  extent  this  opinion  relies  on  factual  matters, 
the  facts  stated  have  been  taken  from  records  of  the  Supe- 
rior Court  and  the  Board  of  Supervisors  and  have  not  been 
independently  verified  by  this  office;  consequently,  this 
opinion  is  based  on  the  assumption  that  those  facts  are 
true. 

On  January  10,  1977,  Superior  Court  Judge  John  E. 
Benson  adjudged  Sheriff  Hongisto  to  be 

"guilty  of  contempt  under  Code  of  Civil  Procedure 
Section  1209  (3)  and  1209  (5)  ,  in  violating  a  valid  Order 
of  this  Court,  specifically  a  writ  of  execution  issued 
on  September  23,  1976,  by  the  Honorable  Ira  A.  Brown, 
Jr.,  Judge  of  the  Superior  Court  ..." 

The  writ  of  execution  referred  to,  as  well  as  the  contempt 
judgment,  was  issued  in  the  case  of  Four  Seas  Investment 
Corp.  V.  International  Hotel  Tenants '  Ass ' n,  et  al .  ,  No. 
682-382.   The  proceedings  in  that  case  were  in  the  nature  of 
unlawful  detainer  under  Sections  1161,  et  seq. ,  of  the  Code 
of  Civil  Procedure  (CCP) .   The  judgment  provided  that  the 
plaintiff  (Four  Seas)  recover  possession  of  the  International 
Hotel  at  848  Kearney  Street,  San  Francisco. 

Judgment  was  entered  on  June  28,  1976.   The  writ  of 
execution,  issued  on  September  23,  1976,  directed  the  Sheriff 
to  place  Four  Seas  in  possession  of  the  premises  and  to  make 
return  of  the  writ  before  November  30,  1976.   The  Sheriff 
did  not  execute  the  writ,  but  made  a  return  of  the  writ 
showing  this  fact.   Thereupon,  Four  Seas  obtained  an  Order 
to  Show  Cause  Re  Contempt,  alleging  a  wilful  failure  to  obey 
the  writ.   In  response,  the  Sheriff  claimed  that  he  had 
diligently  and  in  good  faith  attempted  to  prepare  for  a 
proper  eviction,  and  further  alleged  that  he  lacked  enough 
qualified  personnel  to  accomplish  the  eviction  taking  into 
account  the  anticipated  difficulties  of  such  a  project  and  that 
preparations  and  training  were  hampered  by  lack  of  funds  for 
overtime. 

On  January  10,  1977,  after  a  trial.  Judge  Benson  found 
the  Sheriff  in  contempt  and  ordered  that  he  be  confined  in 
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jail  for  five  days  and  pay  a  fine  of  $500.   Trial  and  judgment 
were  had  under  the  applicable  sections  of  the  Code  of  Civil 
Procedure,  and  not  under  Penal  Code  §  166,  declaring  certain 
types  of  contempr  to  be  crimes. 

During  the  period  from  September  23  to  November  30, 
1976,  attempts  were  made  to  avert  the  necessity  of  eviction 
by  providing  for  the  acquisition  of  the  premises  by  the  San 
Francisco  Housing  Authority  for  low- income  housing.   To  this 
end,  the  Board  of  Supervisors  passed  Resolutions  Nos.  945-76 
and  946-76  on  November  30,  1976,  approving  the  International 
Hotel  site  for  low-income  housing  and  authorizing  the  use  of 
contingency  funds  for  its  acquisition.   The  Housing  Authority 
has  begun  the  process  of  acquiring  the  premises  by  eminent 
domain. 

The  bases  for  removal  from  office  set  forth  in  Charter 
Sections  8.104,  8.106,  and  8.107  reduce  themselves  to  two: 
conviction  of  specific  types  of  crime,  a  function  of  the 
courts,  or  a  finding  of  official  misconduct,  a. function  of 
the  Mayor  and  Board  of  Supervisors. 

In  the  case  of  conviction  of  an  elective  official  of  a 
crime  involving  moral  turpitude,  the  Mayor  must  immediately 
remove  him  from  office.   The  required  action  is  mandatory, 
for  if  the  Mayor  fails  to  so  act.  Charter  Section  8.107 
declares  such  failure  to  be  "official  misconduct"  on  his 
part. 

Does  the  Judgment  and  Order  In  Re  Contempt  dated  January 
10,  1977,  constitute  a  conviction  of  a  "crime  involving 
moral  turpitude"  (Charter  Sections  8.104  and  8.107),  or  "of 
an  offense  involving  a  violation  of  his  official  duties"? 

The  answer  is  in  the  negative  to  both  questions. 

The  power  of  a  court  to  punish  for  contempt  is  said  to 
be  inherent  and  is  of  ancient  origin.   It  has  a  twofold 
aspect,  namely,  the  proper  punishment  of  the  guilty  party 
for  his  disrespect  to  the  court  or  its  order,  and  secondly 
to  compel  his  performance  of  some  act  or  duty  required  of 
him  by  the  court,  which  he  refuses  to  perform.   The  first  of 
the  two  classes  is  criminal  and  punitive  in  its  nature,  and 
the  government,  the  courts  and  the  people  are  interested  in 
the  prosecution  of  such  contempts.   The  second  of  the  two 
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classes  is  civil,  remedial  and  coercive  in  its  nature,  and 
the  parties  chiefly  in  interest  in  the  prosecution  are  the 
individuals  whose  private  rights  and  remedies  are  sought  to 
be  protected  or  enforced  (In  re  Morris  (1924)  194  Cal.  63; 
and  More Hi  v.  Superior  Court  (1969)  1  Cal. 3d  328) .   Although 
the  first  of  the  two  classes  of  contempt  is  said  to  be 
"criminal  in  nature",  such  a  contempt  is  not  a  crime. 

In  support  of  the  conclusion  thus  reached  it  is  noted 
that  Sheriff  Hongisto  was  found  guilty  of  contempt  under 
C.C.P.  Section  1209(3)  and  1209(5),  reading  as  follows: 

"The  following  acts  or  omissions  in  respect  to  a  court 
of  justice,  or  proceedings  therein,  are  contempts  of 
the  authority  of  the  court:   .... 

"3.   Misbehavior  in  office,  or  other  wilful  neglect  or 
violation  of  duty  by  an  attorney,  counsel,  clerk,  sheriff, 
coroner,  or  other  person,  appointed  or  elected  to  perform  a 
judicial  or  ministerial  service;  ... 

"5.   Disobedience  of  any  lawful  judgment,  order,  or 
process  of  the  court;  ..." 

A  proceeding  brought  under  C.C.P.  §  1209  through  1222, 
as  distinguished  from  those  prosecuted  under  Penal  Code  § 
166,  ".  .  .is  not  a  criminal  action  or  proceeding.   It  is  a 
special  proceeding,  criminal  in  character,  governed  by  the 
provisions  of  the  Code  of  Civil  Procedure,  not  by  those  of 
the  Penal  Code;  not  for  the  punishment  of  an  offense  against 
the  state,  but  intended  to  implement  the  inherent  power  of 
the  court  to  conduct  the  business  of  the  court  and  enforce 
the  lawful  orders  of  the  court."   (Pacific  Tel.  &^  Tel.  Co. 
v.  Superior  Court,  (1968)  265  Cal.App.2d  370,  371  (citing 
Oil  Workers  Int' 1  Union  v.  Superior  Court,  (1951)  103  Cal.App.2d 
512,  570;  In^  re  Morris,  (1924)  194.  Cal.  63,  68-69;  and 
Bridges  v.  Superior  Court,  (1939)  14  Cal. 2d  464,  473-477, 
reversed  on  other  grounds  sub.nom.  Bridges  v.  California, 
(1941)  314  U.S.  252).   Moreover,  the  Superior  Court  has  no 
jurisdiction  to  prosecute  a  misdemeanor  under  Penal  Code 
Section  166  (In  re  McKinney  (1968)  70  Cal. 2d  8). 

The  distinction  here  drawn  between  a  criminal  action  or 
proceeding,  and  "a  special  proceeding,  criminal  in  char- 
acter" is  no  mere  legal  sophistry,  but  has  important  consequences, 
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For  example,  an  accused  under  C.C.P.  §§  1209  through  1222 
has  no  right  to  a  jury  trial  (Bridges  v.  California,  supra) , 
otherwise  guaranteed  under  Article  I  Section  16  of  the 
California  Constitution;  nor,  under  the  Sixth  Amendment  and 
Fourteenth  Amendment  of  the  United  States  Constitution, 
because  a  charge  of  contempt  under  C.C.P.  §  1209  is  a  "petty" 
offense  (Pacific  Tel .  &_   Tel.  Co.  v.  Superior  Court,  supra)  ; 
nor  has  he  a  right  to  appeal  a  judgment  finding  him  in 
contempt,  but  must  follow  the  more  limited  remedies  of 
habeas  corpus,  prohibition  or  certiorari  (Heller  v.  Heller, 
(1964)  230  Cal.App.2d  679). 

That  a  judgment  of  contempt  under  Section  1209  is  not  a 
finding  of  guilt  of  a  "public  offense"  is  further  demon- 
strated by  the  language  of  Penal  Code  Section  689,  which 
reads : 

"No  person  can  be  convicted  of  a  public  offense  unless 
by  verdict  of  a  jury,  accepted  and  recorded  by  the 
court,  by  a  finding  of  the  court  in  a  case- where  a  jury 
has  been  waived,  or  by  a  plea  of  guilty." 

To  further  buttress  the  conclusions  that  a  judgment  of. 
contempt  under  C.C.P. ,1209,  et  seq. ,  is  not  a  conviction  of 
a  crime  or  an  offense  ,  the  Legislature  has  specifically 
provided  that  the  commission  of  certain  forms  of  contempt 
are,  indeed,  crimes. 

Penal  Code  Section  166  provides  as  follows: 

"Every  person  guilty  of  any  contempt  of  court,  of 
either  of  the  following  kinds,  is  guilty  of  a 
misdemeanor: 

1.    Disorderly,  contemptuous,  or  insolent  behavior 
committed  during  the  sitting  of  any  court  of  justice, 
in  immediate  view  and  presence  of  the  court,  and  directly 
tending  to  interrupt  its  proceedings  or  to  impair  the 
respect  due  to  its  authority; 


"Crime"  and  "offense"  are  virtually  synonymous.   Penal 
Code  Sections  15,  16. 
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2.  Behavior  of  the  like  character  committed  in 
the  presence  of  any  referee,  while  actually  engaged  in 
any  trial  or  hearing,  pursuant  to  the  order  of  any 
court,  or  in  the  presence  of  any  jury  while  actually 
sitting  for  the  trial  of  a  cuase,  or  upon  any  inquest 
or  other  proceedings  authorized  by  law; 

3.  Any  breach  of  the  peace,  noise,  or  other 
disturbance  directly  tending  to  interrupt  the  proceedings 
of  any  court; 

4.  Willful  disobedience  of  any  process  or  order 
lawfully  issued  by  any  court; 

5.  Resistance  willfully  offered  by  any  person  to 
the  lawful  order  or  process  of  any  court; 

6.  The  contumacious  and  unlawful  refusal  of  any 
person  to  be  sworn  as  a  witness;  or,  when  so  sworn,  the 
like  refusal  to  answer  any  material  question; 

7.  The  publication  of  a  false  or  grossly  inaccurate 
report  of  the  proceedings  of  any  court; 

8.  Presenting  to  any  court  having  power  to  pass 
sentence  upon  any  prisoner  under  conviction,  or  to  any 
member  of  such  court,  any  affidavit  or  testimony  or 
representation  of  any  kind,  verbal  or  written,  in 
aggravation  or  mitigation  of  the  punishment  to  be 
imposed  upon  such  prisoner,  except  as  provided  in  this 
code.  " 

It  is  noteworthy  that  violation  of  the  duty  of  a  sheriff 
under  C.C.P.  §  1209(3),  to  perform  a  judicial  or  ministerial 
service  is  not  made  a  crime  under  Penal  Code  Section  166. 


That  the  judgment  of  contempt  was  not  the  equivalent  of 
conviction  of  a  crime  or  offense  is  further  indicated  by  the 
fact  that  the  contempt  proceeding  in  question  was  prosecuted 
as  a  part  of  a  civil  action  (Four  Seas  Investment  Corporation 
V.  International  Hotel  Tenants'  Association ,  et  al .  ,  Superior 
Court  No.  682-382).   To  gain  a  conviction  of  a  crime,  the 
action  must  be  brought  in  the  name  of  the  People  of  the 
State  of  California,  as  a  party,  against  the  person  charged 
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with  the  offense  (Penal  Code  Section  684;  Cf^  In  re^   Morris , 
supra  and  see  Morton  v.  Broderick  (1897)  118  Cal.  474) . 

There  having  been  no  conviction  of  the  Sheriff  of  a 
"crime"  or  "offense",  there  is,  a  fortiori ,  no  conviction  of 
a  crime  involving  moral  turpitude.   Further,  there  being  no 
conviction  of  such  a  crime,  the  office  of  Sheriff  is  not 
"vacant"  under  Charter  Section  8.104,  nor  is  the  condition 
precedent  to  the  mandatory  duty  imposed  on  the  Mayor  under 
the  second  paragraph  of  Charter  Section  8.107  fulfilled. 
Accordingly,  there  is  no  requirement  that  the  Mayor  immedi- 
ately remove  the  Sheriff  from  office.   Indeed,  without 
fulfillment  of  the  condition  precedent,  the  Mayor  is  without 
power  to  so  remove  the  Sheriff  from  office. 

PROCEDURES  NECESSARY  FOR  REMOVAL 
FOR  OFFICIAL  MISCONDUCT 

As  has  already  been  indicated,  conviction  of  an  elected 
officer  for  a  crime  involving  moral  turpitude,  .-imposes  a 
mandatory  duty  upon  the  Mayor  to  remove  the  miscreant  from 
office  (Charter  §  8.107).   By  contrast,  removal  of  an  elective 
officer  for  official  misconduct  is  based  on  discretionary  . 
action  'by  both  the  Mayor  and  the  Board  of  Supervisors, 
neither  of  whom  may  exercise  the  power  of  removal  without 
the  concurrence  of  the  other  (4  McQuillin,  Municipal  Corpor- 
ations, §  12.233c).   The  procedural  steps  are  initiated  by 
the  Mayor.   He  may  suspend  any  elective  officer  for  official 
misconduct,  with  immediate  notification  to  the  Board  of 
Supervisors.   The  Board  may  remove  any  elective  officer  for 
official  misconduct,  but  only  on  written  charges  presented 
by  the  Mayor,  and  a  hearing  by  the  Board  on  the  charges, 
sustained  by  not  less  than  a  three-fourths  vote  of  all 
members  of  the  Board.   If  the  Mayor  does  not  determine  in 
the  first  instance  that  an  elective  officer  has  committed 
official  misconduct,  suspend  him,  and  present  written  charges, 
the  Board  is  without  power  to  proceed  in  the  matter. 

Your  final  question  is  whether  the  judgment  of  contempt 
would  constitute  official  misconduct  under  Charter  §  8.107, 
or  other  pertinent  statute.   Previously,  in  this  letter  we 
have  pointed  out  that  the  removal  of  an  elective  officer  of 
the  City  and  County  is  governed  by  the  Charter,  consequently 
there  is  no  other  statute  pertinent  to  the  inquiry. 
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Whether  official  misconduct  exists  is  a  mixed  question 
of  law  and  fact,  which  in  the  first  instance  is  to  be 
decided  by  the  Mayor.   However  that  question  is  decided  by 
him,  it  would  appear  to  be  a  discretionary  decision  imrriune 
from  attack  in  the  courts  (Cf.  Wilson  v.  Sharp  (1954)  42 
Cal.2d  675;  Ascherman  v.  Bales  (1969)  273  Cal.App.2d  707). 
Both  Wilson  and  Ascherman  uphold  the  traditional  independence 
from  interference  by  the  courts  of  a  district  attorney  in 
declining  to  prosecute  a  civil  or  a  criminal  case,  if  in  his 
unfettered  judgment  the  facts  and  evidence  available  to  him 
do  not  warrant  such  prosecution.   The  Mayor's  role  in  initiating 
removal  of  an  elected  officer  for  official  misconduct  under 
Charter  §  8.107  is  so  analogous  to  that  of  a  public  prosecutor 
that  the  Mayor's  decision  either  to  pursue  removal  proceedings 
for  official  misconduct  or  to  decide  that,  under  all  the 
facts  available  to  him,  such  proceedings  are  not  warranted  is 
not  subject  to  judicial  review. 

In  like  manner,  assuming  that  the  Mayor  suspended  an 
elective  officer  for  official  misconduct  and  thg  matter  was 
heard  before  the  board,  supervisorial  discretion  under  § 
8.107  is  such  that  a  supervisor  could  not  be  required  to 
vote  for  dismissal  any  more  than  a  juror  in  a  criminal  case 
can  be  required  to  vote  for  conviction  irrespective  of  the 
strength  of  the  evidence. 

Research  has  disclosed  no  case  where  a  sheriff  has  been 
removed  from  office  for  official  misconduct  based  on  a 
judgment  of  contempt  such  as  the  one  under  discussion.   The 
removal  of  a  sheriff  for  one  instance  of  failure  to  pursue  a 
criminal  investigation  and  wilful  concealment  of  the  offense 
from  the  juvenile  authorities  and  district  attorney  has  been 
upheld  (People  v.  Mullin  (1961)  197  Cal.App.2d  479).   That 
case  appears  unique  and  would  probably  not  be  controlling 
here  on  what  constitutes  "official  misconduct"  under  Charter 
§§  8.106  and  8.107. 

In  violation  of  an  ordinance,  a  Los  Angeles  city  council- 
man drove  a  city-owned  car  on  a  personal  pleasure  trip  of 
some  4000  miles.   He  was  charged  with  wilful  misconduct  and 
his  removal  from  office  was  upheld  (People  v.  Harby  (1942) 
51  Cal.App.2d  759).   In  Harby,  there  is  an  element  of  corrupt 
personal  gain  that  does  not  parallel  the  action  of  the  Sheriff 
under  the  facts  previously  set  forth  in  this  opinion. 
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In  the  Memorandum  Opinion  in  Joseph  P.'  Mazzola  v.  City 
and  County  of  San  Francisco,  Superior  Court  No.  713-522, 
Judge  Benson  had  occasion  to  discuss  the  meaning  of  "official 
misconduct"  (and  equivalent  language,  "misconduct  in  office") 
in  deciding  that  such  language  is  not  unconstitutionally 
vague  and  uncertain.   His  opinion  states,  in  part: 

"While  it  is  conceded  that  there  exists  no  single 
definition  as  to  what  constitutes  'official  misconduct', 
this  is  not  surprising  when  one  considers  the  infinite 
variety  of  wrongs  which  could  potentially  be  committed 
by  an  erring  public  officer.   This  thought  finds  expres- 
sion in  Craig  vs.  Jensen,  278  N.W.  545,  549  (South 
Dakota  Supreme  Court) : 

"'The  term  'misconduct  in  office'  is  a  general 
term,  and,  so  far  as  we  can  determine,  has  no  well 
defined  meaning.   The  misconduct  sufficient  to 
justify  a  removal  must  be  a  misconduct  in 
the  conduct  of  the  office,  but  just  what  con- 
stitutes misconduct  is  difficult  of  definition. 
The  term  itself  implies  as  much  as  any  definition 
of  the  term.   It  has  been  defined  as  'such  acts  as 
amount  to  a  breach  of  the  good  faith  and  right 
action  that  are  tacitly  required  of  all  officers, 
(citations)"  or,  "any  act  which  is  contrary  to 
justice,  honesty,  principle,  or  good  morals,  if 
performed  by  virtue  of  office  or  by  authority  of 
office  (citations)."   Other  definitions  might  be 
found,  but  none  of  them  are  very  helpful.   We 
think  misconduct  in  office  means  simply  the  doing 
of  something  which  the  officer  ought  not  to  do,  or 
the  failure  to  do  something  which  he  ought  to  do, 
in  the  conduct  of  his  office.   Each  case  must  rest 
on  its  own  facts. ' " 

Thus  the  good  faith  and  propriety  of  the  acts  in  question 
would  be  relevant  considerations  by  the  Mayor  in  whether  to 
suspend  and  bring  charges  and  by  the  Board  of  Supervisors  in 
deciding  any  proceeding  under  Section  8.107.   Another  consider- 
ation, though  not  conclusive,  is  that  the  Sheriff's  failure 
to  carry  out  the  writ  of  execution  was  supportive  of  that 
which  became  the  express  policy  of  the  Board  on  November  30, 
1976,  i.e.,  to  acquire  the  International  Hotel  for  low 
income  housing  (Board  Resolutions  945-76  and  946-76) .   In 
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this  connection,  the  Mazzola  matter  can  be  readily  distin- 
guished in  that,  as  Judge  Benson  stated  in  the  opinion 
previously  cited, 

"...  the  tactic  employed  while  intended  to  result  in 
benefit  to  one  of  petitioner's  principals.  Local  38, 
was  at  the  same  time  working  to  the  severe  detriment  of 
petitioner's  other  principal,  the  City's  government  and 
public  he  was  sworn  to  serve." 

These  considerations  are  a  part  of  the  mixed  questions 
of  law  and  fact,  to  be  resolved  in  the  first  instance  by  the 
Mayor,  and  if  a  hearing  results  before  the  Board  of  Super- 
visors, by  that  body. 


You  are  so  advised. 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


m 

-/z 

^  Letter  Opinion  No.  77-12 
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Mr.  Gilbert  H.  Borernan,  Clerk 

Board  of  Supervisors 

235  Citj^  Hall 

San  Francisco,  Calif. 

Subject:   Propositions  "A"  and  "B"  on  August  2, 
1977  Special  Election  Ballot;  Legal 
Effect  if  Both  Propositions  Approved 
by  Voters 

Bear  Mr.  Boreman: 

This  is  in  response  to  your  letter  of  May  10,  1977  v/herein 
you  request  an  opinion  as  to  v/hat  vrauld  be  the  legal  effect  in 
the  event  that  both  of  the  currently  certified  initiative 
Charter  aniendraents  are  approved  by  the  voters  at  the  August  2, 
1977  Special  Election  and  one  measure  receives  more  votes  than 
the  other. 

The  t\';o  proposed  initiative  Charter  amendments  to  be  sub- 
mitted to  the  electorate  at  the  Special  Election  have  been 
designated  Propositions  "A"  and  "B"  respectively.   Both  measures 
relate  to  the  method  by  which,  the  times  at  which  and  the  term.s 
for  v;hich  the  several  officers  of  the  City  and  County  shall  be 
elected  or  appointed,  pursuant  to  the  authority  granted  under 
Article  XI,  Section  5(bK  of  the  State  Constitution.   In  this 
respect.  Proposition  A  amends  Sections  2.100  and  9.100  of  the 
Charter  so  as  to  provide  that  the  method  by  which  the  Mayor, 
the  Supervisors,  Assessor,  District  Attorney,  City  Attorney, 
Sheriff,   Treasurer,  Public  Defender  and  the  members  of  the 
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\ 
Board  of  Education  are  to  be  elected  shall  be  at  large;  j 

that  the  times  at  vrhich  the  aforesaid  officers  are  to  be  I 

elected  is  as  follows : 

Mayor,  six  (6)  Supervisors,  a  District  Attorney 

and  a  Sheriff  in  19^3?  and  every  fourth  year  ; 

thereafter  (thus  the  most  recent  election  for  ' 

these  offices  was  held  in  1975  and  the  next  ! 

election  for  these  offices  villi   be  in  1979)  ;  I 

five  (5)  Supervisors,  City  Attorney  and  Treasurer  i 

in  19^5 J  and  every  fourth  year  thereafter  (thus  j 

the  next  election  for  these  offices  will  be  I 

in  1977) ;  Assessor  and  Public  Defender  in  19^2, 

and  every  fourth  year  thereafter;  seven  (7)  ' 

raenbers  of  the  Board  of  Education  in  1972;  ' 

three  (3)  of  said  members  in  197^  (to  succeed  \ 

those  receiving  a  tv/o  (2)  year  term  in  1972); 

four  (4)  of  said  members  in  1976,  and  every 

fourth  year  thereafter  (to  succeed  those  ; 

receiving  a  four  (4)  year  term  in  1972);  and  ! 

three  (3)  of  said  members  in  I9783  and  every  j 

fourth  year  thereafter;  that  the  terms  of  all 

the  aforesaid  officers  shall  be  four  (4)  years, 

except  that  the  three  (3)  Board  of  Education 

members  receiving  the  lowest  vote,  respectively, 

at  the  1972  election  shall  be  for  two  (2)  years,  j 

In  this  same  respect.  Proposition  "B"  amends  Section 
2.100,  repeals  Sections  9.100  and  9. 100-1  and  adds  a  nex^r 
Section  9.100  so  as  to  provide  that  the  method  by  v;hich  the 
Supervisors  are  to  be  elected  shall  be  at  large  vilth   a  re- 
quirement that  they  reside  in  a  district  (the  City  and  County  is 
divided  into  eleven  (11)  supervisorial  districts  for  this  ; 

purpose);  each  Supervisor  must  receive  a  majority  of  all  I 

votes  cast  for  candidates  from  his  or  her  district  at  either 
the  general  election  or  at  a  subsequent  runoff  election;  the 
Mayor,  District  Attorney,  City  Attorney,  Sheriff  and  Treas- 
urer are  to  be  elected  at  large  by  a  majority  of  all  votes 
cast  for  the  respective  office  at  either  the  general  elec-         ' 
tion  or  at  a  subsequent  runoff  election;  the  Assessor, 
Public  Defender  a,nd  members  of  the  Board  of  Education  are 
to  be  elected  at  large;  that  the  times  at  which  the  afore- 
said officers  are  to  be  elected  is  as  f ollov/s  :  ■ 
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In  1977j  the  Mayor,  District  Attorney,  City  \ 

Attorney,  Sheriff,  Treasurer  and  eleven  (11)  j 

Supervisors  shall  be  elected;  in  1978,  and  > 

every   fourth  year  thereafter,  the  Assessor, 

Public  Defender  and  three  (3)  members  of  the  i 

Board  of  Education  shall  be  elected;  in  1979a 

and  every  fourth  year  thereafter,  the  Mayor,  i 

District  Attorney,  Sheriff  and  five  (5)  or  j 

six  (6)  Supervisors'  (the  number  of  Supervisors  I 

is  to  be  determined  by  lot  in  1978)  shall  be  | 

elected;  in  1930,  and  every   fourth  year  there- 
after, four  (4)  members  of  the  Board  of 
Education  shall  be  elected:  in  I981,  and  every 

fourth  year  thereafter,  the  City  Attorney,  j 

Treasurer  and  five  (5)  or  six  (6)  Supervisors 
(the  number  to  be  deterrained  in  the  1978  lottery, 
supra)  shall  be  elected;  that  the  teins  of  the 
aforesaid  officers  shall  be  as  follows:  The 

Mayor,  District  Attorney  and  Sheriff,  respectively,  | 

elected  in  1977  shall  serve  a  tvro  (2)  year  term;  j 

five  (5)  or  six  (6)  of  the  Supervisors  (the 

num.ber  to  be  determined  by  lot  in  1978)  elected  , 

in  1977  shall  serve  a  two  (2)  year  term,  and  i 

the  balance  (five  (5)  or  six  (6))  shall  serve 
a  four  (4)  year  term;  the  City  Attorney  and 
Treasurer  elected  in  1977^  and  every  fourth  year 
thereafter,  shall  serve  a  four  (4)  year  term;  the 
Assessor,  Public  Defender  and  Board  of  Education  I 

members  elected  in  1978,  and  everj''  fourth  year  ' 

thereafter,  shall  serve  a  four  (4)  year  term;  the  ] 

Mayor,  District  Attorney,  Sheriff  and  Supervisors  j 

elected  in  1979^  and  every  fourth  year  thereafter,  j 

shall  serve  a  four  (4)  year  term;  the  members  of  1 

the  Board  of  Education  in  I980,  and  every  fourth  I 

•yea.r  thereafter,  shall  serve  a  four  (4)  year  term,  I 

In  addition.  Proposition  "B"  also  provides,  with  J 

respect  to  appointive  officers,  that  the  Office 

of  Chief  Administrative  Officer  is  to  be  an  ap-  ; 

pointive  office  and  the  m.ethod  of  appointment  ; 

is  to  be  by  the  Mayor  subject  to  confirmation  j 

and  approval  by  a  two-thirds  (2/3)  vote  of  the 

Board  of  Supervisors;  that  the  times  at  which  a  '> 
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Chief  Administrative  Officer  is  to  be  appointed 
shall  be  the  afternoon  of  the  8th  day  of  January, 
1978,  and  v/henever  thereafter  the  office  becomes  j 

vacant;  that,  commencing  on  January  8,  1978,  the  ■ 

term  of  the  Chief  Administrative  Officer  shall  I 

be  for  six  (6)  years;  that  the  term  of  the  Chief 
Administrative  Officer  holding  office  in  the  fore- 
noon of  January  8,  1978,  shall  expire  on  that  day; 
that  the  offices  of  mem.bers  of  the  Police,  Fire, 
Airports,  Social  Services,  Port,  Recreation  and  I 

Park,  Librarj'"  and  Public  Utilities  Commissions  I 

and  Board  of  Permit  Appeals  are  to  be  appointive 
offices  to  be  appointed  by  the  Mayor,  with  ap- 
pointment to  the  Airports,  Public  Utilities  and 
Port  Commission  being  subject  to  confirmation 
and  approval  of  the  Board  of  Supervisors;  that 

not  less  than  one  (1)  x«;oman  be  appointed  to  the  1 

Airports,  Public  Utilities  and  Port  Commissions; 
that  the  times  at  which  the  members  of  the  Police, 
Fire,  Airports,  Social  Services,  Port,  Recreation  ! 

and  Park,  Library  and  Public  Utilities  Commissions  : 

and  Board  of  Permit  Appeals  are  to  be  appointed  ' 

shall  be  the  afternoon  of  the  8th  day  of  January,  I 

1978,  and  whenever  thereafter  any  such  office  I 

becomes  vacant;  that,  conmiencing  on  January  8,  1978,  1 

the  respective  terms  of  such  offices  shall  be  as  I 

otherwise  provided  in  the  Charter;  and  that  the  > 

terms  of  all  members  of  the  Board  and  Commissions  , 

named  herein  who  shall  hold  office  in  the  forenoon  , 

of  January  8,  1978  shall  expire  on  said  date.  [ 

A  review  of  the  foregoing  clearly  demonstrates  a  conflict       ; 
in  many  respects  between  the  provisions  of  Propositions  "A"  \ 

and  "B"  insofar  as  said  provisions  relate  to  the  method  by  I 

which,  the  times  at  which  and  the  terms  for  which  the  several 
officers  of  the  City  and  County  shall  be  elected  or  appointed. 

VJhere  there  is  a  conflict  in  the  provisions  of  two  (2)  or 

more  proposed  Charter  amendments  approved  at  the  same  election,  i 

1!^  Section -^^  of  Article  XI  of  the  State  Constitution  provides  | 

that  "those  of  the  measure  receiving  the  highest  affirmative  : 

vote  shall  prevail."   In  my  opinion,  the  provisions  of  Section  1 

3(d)  of  Article  XI  are  applicable  to,  and  dispositive  of,  the  i 

question  raised  herein  and  accordingly,  in  answer  to  your  ques-  i 
tion,  in  the  event  that  both  Propositions  "A"  and  "B"  are 

approved  by  the  voters  at  the  August  2,  1977  Special  Election,  the  ] 

measure  receiving  the  higher  affirmative  vote  shall  prevail.  ^ 

It  has  been  suggested  that  this  conclusion  is  proper  if        i 
Proposition  "B"  receives  the  higher  vote  but  a  different  result 


Letter  Opinion  No.  77-12 

Mr.  Gilbert  H.  Boreman  5  May  l8,  1977       '■ 

should  obtain  if  Proposition  "A"  receives  the  higher  vote.  Pro-  I 
ponents  of  this  vievrooint  argue  that,  except  for  the  provisions  ' 
relating  to  the  method  by  v;hich,  the  times  at  which  and  the  terms 
for  v:hich  Supervisors  shall  be  elected,  Proposition  "A"  does  not  ; 
propose  to  alter  the  portions  of  Sections  2.100  and  9.100  of  the  ' 
Charter  affected  by  Proposition  "b",  that  the  voters  are  not  I 

deciding  to  repeal  the  existing  provisions  by  implication  simply       i 
to  reenact  them,  or  that,  in  short.  Proposition  "A"  vras  not 
setting  up  the  existing  provisions  in  opposition  to  the  changes 
proposed  in  Proposition  "B",   In  response  to  this  argument,  it         1 
should  be  pointed  out  that  the  format  of  a  proposed  Charter  amend- 
ment is  set  forth  in  Section  2.24  of  the  San  Francisco  Adminis- 
trative Code  as  follows : 

"...  Words  in  the  text  of  the  amendment 
v;hich  are  proposed  as  additions  to  or  substitu-  j 

ticns  for  existing  charter  language  shall  be 

printed  in  bold-face  type.   Words  in  the  charter  • 

text  xvhich  are  sought  to  be  deleted  by  the  amend- 
ment shall  be  printed  in  light-face  type  and  shall 
be  enclosed  by  double  parenthesis.   Appropriate 
notations  explanatory  of  the  types  used  in  the 
proposal  shall  precede  the  text  thereof." 

The  provisions  of  Section  3^^6l  of  the  Government  Code: 
"if  the  governing  body  causes  copies  of  any  proposed  charter 
amendments  to  be  mailed  to  the  voters,  (which  is  the  case  in  the 
City  and  County)  the  text  of  such  proposed  charter  amendxaents  may      ; 
show  the  difference  from  existing  provisions  of  law  by  the  use  of 
distinguishing  type  styles,"  are  also  pertinent.   (See  also  Section    ; 
4o84  of  the  Elections  Code  relating  to  the  form  of  an  initiative 
Charter  amendment. ) 

In  Willcox  V.  Sdv/ardSj  l62  Cal.  455,  the  Supreme  Court  held 
that  the  effect  of  the  aiioption  of  a  constitutional  amendment  which    j 
amends  an  existing  section  of  said  constitution  is  to  repeal  or        ' 
extinguish  all  provisions  of  the  former  section  that  are  not  re-       i 
enacted  in  the  amended  section.   (Emphasis  added.)  ! 

In  State  ex.  rel.  Greenlund  v.  Fulton,  124  N.E.  172,  the  ; 

Supreme  Court  of  Ohio,  in  sustaining'  the  denial  of  a  writ  of  j 
mandamus  directing  the  Secretary  of  State  to  publish  an  amendment 

to  the  constitution,  said,  in  part:  ! 

"The  word  'amendment'  has  different  meanings, 
which  are  determined  by  the  connection  in  which  it  is 
used.   But  V7hen  used  in  connection  with  the  Constitu-  \ 

tion  it  has  obviously  a  dual  meaning,  the  particular 
one  to  be  determined  by  its  relationship.  An  amend- 
ment to  the  Constitution,  which  is  made  by  the  addi- 
tion of  a  provision  on  a  new  and  independend  subject,  j 
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is  a  complete  thing  in  itself,  and  may  be  wholly 
disconnected  with  other  provisions  of  the  Consti- 
tution: such  amendments,  for  instance,  as  the 
first  ten  amendments  of  the  Constitution  of  the 
United  States.   These  were  therein  referred  to  as 
articles  in  addition  to  and  amendments  of  the 
Constitution, 

"Then  there  is  the  use  of  the  v7ord  'amend- 
ment' as  related  to  some  particular  article  or 
some  section  of  the  Constitution,  and  it  is  then 
used  to  indicate  an  addition  to,  the  striking  out, 
or  some  change  in,  that  particular  section.   In  the 
form.er  instance  the  amendment  stands  by  itself, 
explains  itself,  and  speaks  for  itself.   The  legis- 
lative body,  or  the  elector,  has  before  him  the 
whole  subject  upon  which  he  is  to  act.   But  in  the 
latter  instance  it  may  be  essential  for  the  elector 
to  have  before  him  the  section  which  is  proposed  to 
be  added  to  or  subtracted  from.   If  he  is  to  vote 
intelligently,  he  must  have  this  kno^^;ledge.   Other- 
wise, in  many  instances  he  X'j-ould  be  required  to  vote 
in  the  dark.   But  when  the  particular  section,  with 
the  additions  or  subtractions  shovm  therein,  is 
before  the  elector,  this  completed  result  becomes 
the  araendment  upon  i'7hich  he  expresses  his  choice. 

"The  procedure  thus  indicated  was  followed  in 
this  case.   In  the  matter  of  the  amendment  proposed 
by  the  General  Assembly  the  entire  section  2  of 
article  12,  as  amended,  was  printed  upon  the  ballots, 
in  addition  to  being  published  as  required  by  the 
Constitution,  and  upon  the  ballot  there  was  stated, 
in  parenthesis,  'New  Matter  in  Capitals,'  and  the 
new  matter  was  designated  by  capitals  as  stated. 
Every  elector  who  voted  upon  that  proposition  had 
before  him.,  when  he  voted,  the  entire  section  of  the 
Constitution  as  it  would  read  if  the  proposal  were 
adopted,  and  when  the  479,000  electors  voted  in 
favor  of  it  they  stated  as  clearly  as  any  one  can 
state  that  they  desired  that  the  Constitution  itself 
should  include  the  provisions  stated  on  the  ballot." 

Based  upon  the  foregoing,  I  must  conclude  that  the  arguments 
advanced  by  the  proponents  of  the  aforesaid  suggestion,  although 
ingenious,  are  not  persuasive. 
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In  summary,  therefore,  may  I  repeat  that  it  is  my  opinion 
that,  in  the  event  both  Propositions  "A"  and  "b"  are  approved 
by  the  voters  at  the  Special  Election  to  be  held  on  August  2, 
1977,  the  measure  receiving  the  higher  affirmative  vote  shall 
prevail. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


,  ._  ^    Letter  Opinion  No.    77-13 
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Mr.  Gilbert  H.  Boreraan,  Clerk  .  -. 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  CA   94102 

Subject:   Determination  of  Adjustments  to  be  as  of  July  1   1975 
in  Retirement  Allowance  Payable  to  Former  Members  of 
the  Fire  and  Police  Departments  whose  Retirements  were 
Effective  During  the  Period  July  2,  1975  to  October  14 
1976 

Dear  Mr.  Boreman: 

havP  2o^n!^?^5  °^  the  Legislative  and  Personnel  Committee,  you 
cerLfn^Chfr^  /^  ^^^'"''^  with  respect  to  the  implementation  of 
certain  Charter  provisions  which  were  added  by  virtue  of  the 
adoption  of  Proposition  M  at  the  November  5,  1974  election. 

As  you  are  aware.  Proposition  M  established  a  new  retire- 
ment program  for  members  of  the  Police  and  Fire  Departments 
effective  July  1,  1975.   All  persons  becoming  mem?e?forthese 

o?oaJlr"^?h°^  °^  ^^^^^  '""'^^  "■'    "-^'^   ^^^  ^°^^^^<^  undJr  this  SJw 
Knlr?ln^   ^^^^^^P?""^  ""^^  "'^''^  members  of  the  Police  and  Fire 

riaSt  to  ^j;^^^^^^^^  P''^^^  ''°  "^"ly  ^'    1^75  «^^^  granted  the 
right  to  elect  to  be  covered  under  the  new  program! 

requirement  tSt''"'""''  '""'"^"^  '"  "^"  """  P"°^^^"^  ^=  ^h^ 

"Every  retirement  or  death  allowance  payable  to  or 

on  account  of  any  member  (of  the  Police  or  Fire 

Department)  shall  be  increased  or  decreased  as  of 

July  1,  1976,  and  on  July  1  of  each  succeeding 

year  by  an  amount  equal  to  fifty  percent  of  any 
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increase  or  decrease  respectively  in  the  rate  of 
remuneration  attached  to  the  rank  or  position  upon 
which  such  retirement  or  death  allowance  was  based; 
provided,  however,  that  no  allowance  shall  be 
reduced  below  the  amount  being  received  by  a  member 
or  his  beneficiary  on  June  30,  1975,  or  on  the  data 
such  member  or  beneficiary  began  to  receive  the 
allowance,  whichever  is  later."   Charter,  Section 
8.559-6  and  8.585-6) . 

In  accordance  with  these  provisions,  on  July  1,  1976, 
every  retirement  or  death  allowance  payable  to  or  on  account 
of  members  of  the  Police  and  Fire  Departments  who  are  covered 
under  the  new  retirement  plan  was  to  be  increased  by  an  amount 
equal  to  50  per  cent  of  any  increase  in  the  rate  of  remuneration 
attached  to  the  rank  or  position  upon  which  such  retirement  or 
death  allowance  was  based. 

Allowances  payable  to  or  on  account  of  the  members  of  the 
Police  and  Fire  Departments  covered  under  the  new  retirement 
plan  are  determined  on  the  basis  of  the  "rate  of  remuneration, " 
that  is,  salary  being  received  by  the  member  "at  the  time  of 
retirement,"  rather  than,  for  example,  an  average  of  the  salaries 
paid  over  a  specified  period  of  time.  

The  salary  ordinance  for  fiscal  year  1975-76  provides  as 

follows  with  respect  to  members  of  the  Police  and  Fire  Depart- 

raents:  - 

a.  An  increase  of  6.5  per  cent  for  July  1,  1975; 

b.  The  salary  for  the  period  July  2,  1975  through  --..--- 

October  14,  1975  shall  be  the  same  as  that ^^ 

established  for  fiscal  year  1974-75;  and 


c.  An  increase  of  13.05  per  cent  commencing  October 

15,  1975.  '       ~ 

The  validity  of  this  salary  ordinance,  and  the  salary 
schedules  which  it  established,-  was  challenged  by  a  taxpayer's 
suit.   However,  its  validity  was  confirmed  by  Court.   (Verreos 
v.  City  and  County  of  San  Francisco,  63  C.A.3d  86.)  - ^ 

Salaries  for  members  of  the  Police  and  Fire  Departments 
for  fiscal  year  1976-77  are  established  and  governed  by  the 
provisions  of  Ordinance  No.  364-76.         -.  ■..:.-?^-?^:^.':::r.^^r.^-- 
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By  its  terms,  the  salary  schedules  for  members  of  the 
Police  and  Fire  Departments  employed  prior  to  July  1,  1976, 
are  the  same  as  those  which  had  been  in  effect  commencing 
October  15,  1975.   However,  compared  to  the  salaries  in 
effect  during  period  commencing  July  2,  1975  through  October 
15,  1975,  Ordinance  No.  364-75  established  salary  schedules 
which  were  13.05  per  cent  higher. 

Several  members  of  the  Police  and  Fire  Departments 
retired  during  the  period  July  2,  1975  through  October  14,  1975. 
Consequently,  their  allowances  were  determined  based  upon  a  salary 
equal  to  that  which  had  been  paid  during  fiscal  year  1974-75. 

The  questions  now  presented,  therefore,  are  whether,  as 
to  these  retirees  there  has  been  an  "increase  ...  in  the  rate 
of  remuneration  attached  to  the  rank  or  position"  upon  which 
their  allowances  were  based.   Since  it  had  always  been  the 
practice  of  the  City  and  County  to  establish  a  salary  schedule 
providing  a  single  rate  of  pay  for  each  position  for  the  entire 
fiscal  year,  the  drafters  of  Charter  Sections  8.559-5  and 
8.585-6  did  not  envision  a  situation  wherein  different  salary 
levels  would  be  in  effect  at  different  times  during  a  given 
fiscal  year.   Consequently,  Sections  8.559-5  and  8.585-5  contain 
no  specific  provision  with  respect  to  the  problem  at  hand. 

As  I  have  noted,  there  was  no  increase  in  salary  schedules 
effective  July  1,  1975  as  compared  to  those  in  effect  for  the 
period  October  15,  1975  through  June  30,  1976.   Using  this  basis 
of  comparison,  there  would  be  no  adjustment  of  allowances 
required,  as  there  had  been  no  increase  in  the  rates  of  remuner- 
ation.  Other  bases  of  comparison  would  be  comparison  of  the 
salary  schedules  effective  July  1,  1976  with  (a)  the  salary  in 
effect  on  July  1,  1975  and  (b)  the  salary  in  effect  during  the 
period  July  2,    1975  through  October  14,  1975. 

Any  ambiguity  and  uncertainty  in  pension  legislation 
requires  a  construction  that  will,  if  reasonably  possible, 
accomplish  the  purpose  of  the  legislation.   (Terry  v.  Berkeley, 
41  C.2d  598) .   Further,  ambiguities  in  such  legislation  must 
be  resolved  in  favor  of  the  employee  in  order  to  carry  out  the 
beneficent  purposes  of  a  retirement  program.   (Gorman  v.  Cranston, 
54  C.2d  441;  Le  Page  v.  City  of  Oakland,  13  C.A.3d  689). 
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As  previously  noted,  the  drafters  of  the  provisions  in 
question  undoubtedly  did  not  foresee  the  manner  in  v;hich 
salaries  for  fiscal  year  1976-77  would  be  established  for 
members  of  the  Police  and  Fire  Departments  and,  therefore, 
there  is  no  specific  method  prescribed  for  determining  the 
amount  of  adjustment  to  be  made  under  the  circumstances  which 
have  occurred. 

Clearly,  the  amount  of  a  retired  person's  allowance  is 
of  the  utmost  economic  importance  to  him.   The  allowances 
involved  here  were  determined  initially  by  the  fact  that  the 
individuals  retired  during  the  period  July  2,  through  October 
14,  1975,  and  therefore  were  based  on  the  salaries  which  were 
established  as  being  applicable  to  that  period.   Most  of  these 
persons  retired  voluntarily  in  early  July  1975,  at  a  date  prior 
to  the  establishment  of  the  salaries  for  fiscal  year  1975-76. 
If  they  had  knovm  what  was  to  transpire,  they  obviously  would 
have  postponed  their  retirement  until  after  October  14,  1975, 
so  as  tc  have  the  benefit  of  the  higher  salaries  which  would  then 
have  been  applicable. 

In  accordance  with  the  mandate  that  pension  laws  are  to 
be  liberally  construed  in  favor  of  the  recipients  and  in  view 
of  the  circumstances  involved  herein,  it  is  my  opinion  that  the 
adjustment  of  allowances  for  those  persons  who  retired  during 
the  period  July  2  through  October  14,  1975,  should  be  determined 
by  comparing  the  salary  schedules  in  effect  during  that  period 
(that  is,  the  salaries  upon  which  their  allowances  were  based) 
with  the  salary  schedules  which  were  established  as  of  July  1, 
1976  for  members  of  the  Police  and  Fire  Departments. 


You  are  advised  accordingly. 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


'Ml 

■3 
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Honorable  Joseph  E.  Tinney 

Assessor 

Room  101,  City  Hall 

San  Francisco,  California   94102 

Subject:   Exemption  from  Taxation  on  Real  Property  Leased 
by  New  Zealand  for  Its  Consular  Office 

Dear  Mr.  Tinney: 

This  letter  is  in  response  to  your  inquiry  of  May  26, 
1977,  concerning  the  taxable  or  tax  exempt  status  of  real 
property  leased  by  the  Government  of  New  Zealand  for  its 
consular  offices. 

In  1969,  the  California  Attorney  General  considered 
this  question  and  ruled  (Attorney  General  Opinion  No.  69-242) 
that,  in  the  absence  of  express  treaty  provisions  with  the 
particular  foreign  state,  the  tax  status  of  real  property 
used  for  consular  purposes  was  as  follows: 

1.    Where  the  property  is  owned  by  a  foreign  govern- 
ment and  used  exclusively  for  consular  purposes, 
it  is  exempt  from  ad  valorem  property  tax.   Republic 
of  Argentina  v.  City  of  New  York  (1969)  250  N.E.2d 
698. 


2.    Where  the  property  is  only  leased,  and  not  owned,  

by  the  foreign  government,  the  owner-lessor  of  the" 
property  would  be  liable  for  property  tax  on  the 
full  value  of  the  property. 

The  distinction  made  by  the  California  Attorney  General 
between  owned  property  and  leased  property  has  been  incorporated 


xa\;^iissrsf 
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into  Article  32  of  the  Vienna  Convention,  to  which  both  the 
United  States  and  New  Zealand  are  parties.   Section  1  thereof 
provides  that  "Consular  premises  ...  of  which  the  sending 
State  ...  is  the  owner  or  lessee  shall  be  exempt  from  all 
.  .  .  taxes  .  .  .";  but  Section  2  thereof  provides  that  "The 
exemption  from  taxation  .  .  .  shall  not  apply  to  such  .  .  . 
taxes  if,  under  the  law  of  the  receiving  State,  they  are 
payable  by  the  person  who  contracted  with  the  sending  State 
.  .  .".   Stated  another  way.  Article  32  of  the  Vienna  Conven- 
tion provides  that  leased  consular  premises  are  exempt  from 
tax  unless  such  taxes,  under  local  law,  are  payable  by  the 
owner- lessor. 

Under  California  law,  real  property  taxes  ordinarily 
are  payable  by  the  owner  of  such  property,  subject  to  certain 
exceptions  not  applicable  here.   The  subject  assessment  was 
made  against  the  nonexempt  owner  of  the  leased  premises,  and 
the  property  taxes  accordingly  are  payable  by  this  owner. 

Accordingly,  it  is  my  opinion  that  no  exemption  should 
be  granted  in  this  situation. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 


^  ''     Letter  Opinion  Wo.-' 77-15 
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Mr.  Gilbert  H.  Boreman 

Clerk  of  the  Board 

Board  of  Supervisors 

City  and  County  of  San  Francisco 

235  City  Hall 

San  Francisco,  CA   94102 

Subject:   Proposed  $90  Million  Airport 
Revenue  Bond  Issue 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  letter  of  June  7,  1977 

written  at  the  direction  of  Supervisors  Molinari  and   - — 

Kopp . 

Your  letter  points  out  that  the  CIAC  (Capital  Improve- 
ments Advisory  Committee),  by  letter  of  May  24,  1977  to 
Mayor  Moscone,  "recommends  that  no  more  than  $47,600,000    - 
worth  of  additional  [Airport]  revenue  bonds  be  authorized  - 
at  this  time"  (this  in  contrast  to  the  $90  million  issue 
recommended  by  the  Airports  Commission)  and  calls  attention 
to  my  recent  opinion  to  the  effect  that,  in  view  of  the  Air- 
ports Commission's  recommendation  (its  Resolution  No.  77-0129 
of  May  3,  1977)  pursuant  to  Charter  Section  7.306  as  amended 
November  2,  1976  (Proposition  "P"),  .       .- 

"It  is  now  the  Board's  mandatory  duty.  .'^V","" 
by  resolution,  to  sumbit  the  recommended  revenue  .^,-^^.^.; 
bond  issue  to  the  voters.   The  Board  has  no  dis-    "■  ■ 
cretion  in  the  matter." 


:~^'r-.3.-  T75 
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Your  letter  states:  -"■-  ■ 

"The  Supervisors  respectfully  request  your 
opinion  as  to  whether  it  would  be  within  the 
Board  of  Supervisors'  mandate  to  return  to  the 
Airports  Commission  the  bond  issue  for  further 
hearing  and  to  consider  lowering  the  amount  of 
the  issue,  given  the  mandate  of  the  Board  for 
the  financial  responsibility  of  the  City  and 
County  of  San  Francisco." 

My  opinion  is  that  this  would  not  be  within  the  Board's 
mandate  (power) .  '       .  .  ~   . 

Before  November  2,  1976  Charter  Section  7.306  provided 
in  material  part:  _  ;_"         '  '  ""  ...  ~,.. 

"Subject  to  the  approval,  amendment  or  re-  -• -z^^s- 

jection  of  the  board  of  supervisors  in  each   --  -  

instance,  the  airports  commission  shall  have 

authority  to  issue  airport  revenue  bonds  for    "":"  ~'r~  jjjb 

the  purpose  of  acquiring,  constructing,  im-     ■   '-  '    "^ 

proving  or  developing  airports  or  airport 

facilities  under  its  jurisdiction  londer  such  ■-—  -^;;;--r. "•:■-.■■- - 

terras  and  conditions  as  the  commission  may    " 

authorize  by  appropriate  resolution." 

Thus,  prior  to  November  2,  1976  the  authority  of  the  Airports 
Commission  to  issue  revenue  bonds  was  "subject  to  the  approval, 
amendment  or  rejection  of  the  board  of  supervisors";  in  addi- 
tion, voter  approval  was  not  required  for  Airport  revenue 
bonds.   Board  approval  alone  sufficed.  -.-j.._^-  :.  .. 


In  both  respects  the  November  2,  19  76  amendment  of  Charter 
Section  7,306  (Proposition  "P")  changed  the  law.   In  lieu  of 
the  just-quoted  sentence  the  amended  Section  7.306  reads  in 
material  part:  ^^...z:::^-^:.,:::;:;::;^^:^:^^ 


"Upon  the  recommendation  of  the  airports  com-""?^:!r 7";^ 
mission  the  board  of  supervisors  shall  by  resolution  — _.: — ,_ 
submit  to  the  qualified  voters  of  the  City  and  County   -•-••-•^■- 
of  San  Francisco,  at  an  election  held  for  that  purpose,.  .. 


'■J'jaj'nJKW-iU'a 
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the  proposition  of  issuing  bonds  pursuant  to 
the  Revenue  Bond  Law  of  1941,  as  it  reads,  or 
may  hereafter  be  amended,  for  the  purpose  of 
acquiring,  constructing,  improving  or  develop- 
ing airports  or  airport  facilities  under  the 
jurisdiction  of  the  airports  commission  in  ac- 
cordance with  the  terms  and  conditions  recom- 
mended by  the  airports  commission.   If  the 
proposition  is  approved  by  a  majority  of  the 
voters  voting  on  the  proposition,  the  airports 
commission  may  from  time  to  time  authorize  by 
appropriate  resolution  the  sale  of  bonds;  .  ." 

Thus  it^is  not  now,  as  it  was  prior  to  November  2,  1976, 
within  the  Board's  mandate  (power)  to  return  the  matter  to 
the  Commission  for  further  hearing  to  consider  reducing  the 
amount  of  the  issue. 

As  respects  your  letter's  reference  to 

"...  the  mandate  of  the  Board  for  the 
financial  responsibility  of  the  City  and 
County .  .  , " 

attention  is  called  to  the  fact  that  Charter  Section  7.306 
provides: 

"The  bonds  issued  by  the  commission  pur- 
suant to  the  provisions  of  this  section  (7.306) 
shall  not  constitute  or  evidence  indebtedness 
of  the  city  and  county  but  shall  constitute  and 
evidence  only  indebtedness  of  the  said  commis- 
■  sion  payable  solely  out  of  revenues  received  by 
the  commission  from  airports  or  airport  facili-    -   -- 
ties  operated  or  controlled  by  it. 

"Airport  revenue  bonds  issued  for  such  pur- 
poses pursuant  to  this  section  shall  not  be 

included  in  the  bonded  debt  limit  provided  for 

in  section  6.401  of  this  Charter."         =>'rr--^r'-^-=:rr~-:?^ 


»_***.»«".'i«-»r-  — 
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Thus  revenue  bonds  issued  pursuant  to  Charter  Section  7.306 
are  bonds  of  the  Airports  Commission,  not  of  the  City  and 
County ;_ such  bonds  are  not  included  in  the  City  and  County's 
bonded  debt  limit  (twelve  percent  (12%)  of  the  assessed  value 
of  all  property  subject  to  taxation  pursuant  to  Charter  Sec- 
tion 6.401)  and,  as  respects  such  bonds,  the  Board  is  under 
no  financial- responsibility  mandate. 

The  CIAC  is  created  by  and  derives  its  powers  from  an 
ordinance.  Sections  3.05-3.014  of  the  San  Francisco  Admin- 
istrative Code.   Because  an  ordinance  cannot  limit  the 
effect  of  the  Charter  (Marculescu  v.  Planning  Commission 
(1935)  7  C.A.2d  371,  373),  the  provisions  of  Sections  3.05- 
3.014  do  not  apply  to  Airport  revenue  bonds  under  Charter 
Section  7.306. 

Thus,  on  the  basis  of  the  facts  stated  in  your  letter, 
it  is  the  Board's  mandatory  duty,  by  resolution,  to  submit 
the  recommended  $90  million  bond  issue  to  the  voters.   It 
has  no  discretion  in  the  matter.  \ ..■ 


Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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June  20,  1977 


Hon.  Quentin  L.  Kopp,  President 

Board  of  Supervisors 

235  City  Kail 

San  Francisco,  California   94102  ,   '        ^  . 

Subject:   Excusing  of  Retirement  Board  Member  from  Voting  On 

Application  for  Disability  or  Death  Benefits  because 
of  Inability  to  Act  in  an  Impartial  Manner. 

Dear  Supervisor  Kopp: 

This  responds  to  your  oral  request  for  my  opinion  as  to 
whether  a  member  of  the  Retirement  Board  may  be  excused  from 
voting  on  an  application  for  disability  or  death  benefits 
because  circumstances,  relating  to  the  applicant  or  the  appli-^ 
cation,  render  such  member  incapable  of  being  impartial  in 
arriving  at  a  decision.   You  indicated  that  such  circumstances 
might  include,  for  example,  friendship  with  the  applicant  or 
the  applicant's  having  contacted  the  Board  member  with  respect 
to  his  application. 

In  determining  applications  for  disability  or  death  benefits, 
the  Retirement  Board  acts  in  a  quasi- judicial  capacity.   (V/are  v. 
Retirement  Board,  65  C.A.2d  781;  Corcoran  v.  Retirement  Board, 
114  C.A.2d  738.)   The  typical  applications  coming  before  the 
Retirement  Board  for  hearing  and  determination  concern  industrial 
disability  and  death  allov;ances  and  full- pay  disability  benefits. 
Such  benefits  have  been  classified  by  the  courts  of  this  State 
as  "fundamental  vested  rights,"  (Strumsky  v.  San  Diego  County 
Employees  Retirement  Ass'n,  11  Cal.  3d  28;  Diclcev  v.  Retirement 
Board,  16  Cal.  3d  745.)   Due  process  requires  that  the  determina- 
tion of  suc}i  a.n  application  be  the  result  of  a  "fair  hearing." 
(See,  C.C.P.,  Section  1094.5.)  .   ■ 
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One  aspect  of  a  fair  hearing  is  the  right  to  be  heard  by      .i 
an  impartial  tribunal.   (Albert  Albek,  Inc.  v.  Brock,  75  C. A.       | 
2d  173,  176.)   Accordingly,  a  party  to  an  administrative 
hearing,  such  as  those  before  the  Retirement  Board,  would 
have  the  right  to  disqualify  for  bias  any  person  participating      I 
in  the  decision  of  the  particular  case.   (See  Saks  &  Co .  v.         I 
Beverly  Hills,  107  C.A.2d  260;   Nider  v.  Homan  32  C.A.2d  11,         ■ 
17.)   Personal  prejudice,  that  is,  an  attitude  of  favoritism        I 
or  animosity  tov;ard  a  particular  party,  is  a  disqualification       ; 
if  it  is  substantial.   (2  Davis,  Administrative  Law  Treatise, 
Section  12.06.)  . 

*   Another  aspect  of  a  fair  hearing  is  the  requirement  that  a 
board,  such  as  the  Retirement  Board,  determine  matters  coming 
before  it  on  the  basis  of  the  evidence  presented  to  it  during 
the  course  of  the  proceedings.   Receipt  of  information  by  members   j 
of  the  Board  "outside  the  record"  results  in  an  unfair  hearing,     i 
and  upon  institution  of  appropriate  court  proceedings,  could        I 
result  in  vacation  of  the  Board's  decision  and  a  remanding  of  the 
case  for  a  new  hearing.  (English  v.  Long  Beach,  35  Cal.2d  155; 
Safeway  Stores  Inc.  v.  Burlinqame ,  170  C.A.2d  637,  647.)  , 

I 
Therefore,  a  member  of  the  Retirement  Board  who,  because       i 
of  circumstances  relating  to  a  particular  application  (such  as, 
for  example,  having  received  information  "outside  the  record"  ■ 
from  the  applicant  or  otherwise,  or  having  a  personal  prejudice  for  | 
or  against  the  applicant)  considers  himself  or  herself  unable  to 
act  in  an  impartial  manner  with  respect  to  the  application,  should 
not  participate  in  the  hearing  of  that  application,"  and,  of  course,  ; 
should  not  vote  on  the  question  of  whether  the  application  should  j 
be  granted  or  denied. 

As  you  are  aware,  a  member  of  the  Retirement  Board  present     , 
when  a  question  is  put  is  required  to  vote,  unless  such  member  is   1 
excused  from  voting  by  a  motion  adopted  by  a  majority  of  the        I 
members  present.   (Charter,  Section  3-500;  Rule  18,  Retirement      -i 
Board  Rules  of  Practice  and  Procedure.)   Therefore,  a  member  of 
the  Retirement  Board  who  finds  himself  or  herself  unable  to  act 
in  an  impartial  manner  with  respect  to  an  application  should 
announce  that  fact  to  the  other  members  of  the  Board  and  request 
to  be  excused  from  all  participation  in  that  case.   The  other 
members  of  the  Board  v;ould,  of  course,  in  such  a  situation,  be 
obligated  to  excuse  such  member  from  participation  in  the  par- 
ticular case.  , 


You  are  advised  accordingly. 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Sf  Cc^^A'^l^UuLi^  ^  Letter  Opinion  No.   77-17 


J\me  20,   1977 


Ms.  Lidia  M.  LaGarda 
Commission,  Recreation  and 

Park  Department 
McLaren  Lodge,  Golden  G^ate  Park 
San  Francisco,  California  94117 

Subject:   Ralph  M.  Brown  Act;   Legality  of 
Executive  Session  of  Recreation 
and  Park  Commission 

This  is  in  response  to  your  letter  of  June  16, 
1977  wherein  you  request  my  opinion  as  to  the  legality  of  action 
taken  by  the  Recreation  and  Park  Commission  at  its  meeting 
on  May  12,  1977.   At  the  conclusion  of  that  meeting  the 
Recreation  and  Park  Commission  convened  in  executive  session 
to  consider  six  letters  which  you  had  written,  addressed  to 
the  Mayor,  the  Editor  of  Rolling  Stone  Magazine,  and  Mission 
community  organizations.   Other  than  a  consideration  of  the 
letters,  and  by  implication,  discussion  of  them  by  the  members 
of  the  Commission,  your  letter  does  not  indicate  that  any 
action  was  taken  by  resolution  or  otherwise. 

The  Ralph  M.  Brown  Act  is  contained  in  Government  Code 
Section  54950-54961,  inclusive. 

Section  5495  0  declares  the  policy  of  the  act  in  the 
following  language:         - - ■ - 

"In  enacting  this  chapter,  the  Legislature  --  -  . 
finds  and  declares  that  the  public  commissions, 
boards  and  councils  and  the  other  public  agencies 
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in  this  State  exist  to  aid  in  the  conduct  of  ; 

the  people's  business.   -It  is  the  intent  of  j 

the  law  that  their  actions  be  taken  openly  ! 

and  that  their  deliberations  be  conducted  openly."  j 

"The  people  of  this  State  do  not  yield  j 

their  sovereignty  to  the  agencies  which  serve  < 

them.   The  people,  in  delegating  authority,  do  not 

give  their  public  servants  the  right  to  decide  what 

is  good  for  the  people  to  know  and  what  is  not  good 

for  them  to  knov;.   The  people  insist  on  remaining  ; 

informed  so  that  they  may  retain  control  over  the 

instruments  they  have  created."  ! 

I 

Section  54953  reads: 

"All  meetings  of  the  legislative  body  of  a 
local  agency  shall  be  open  and  public,  and  all  ; 

persons  shall  be  permitted  to  attend  any  meeting 
of  the  legislative  body  of  a  local  agency,  except 
as  otherwise  provided  in  this  chapter. " 

Exceptions  to  the  last  quoted  section  are  fo\ind  in 
Section  54957.   That  section  reads  in  pertinent  part:  j 

"Nothing  contained  in  this  chapter  shall  be  construed 

to  prevent  the  legislative  body  of  a  local  agency 

from  holding  executive  sessions  with  the  Attorney 

General,  district  attorney,  sheriff,  or  chief  of  ' 

police,  or  their  respective  deputites,  on  matters 

posing  a  threat  to  the  security  of  public  buildings 

or  a  threat  to  the  public's  right  of  access  to  public 

services  or  public  facilities,  or  from  holding  executive 

sessions  during  a  regular  or  special  meeting  to  consider 

the  appointment,  employment  or  dismissal  of  a  public 

employee  or.  to  hear  complaints  or  charges  brought  ; 

against  such  employee  by  another  person  or  employee  - ^i 

unless  such  employee  requests  a  public  hearing.   The         ' 
legislative  body  also  may  exclude  from  any  such  public 
or  private  meeting,  during  the  examination  of  a 
witness,  any  or  all  other  witnesses  in  the  matter 
being  investigated  by  the  legislative  body." 

Another  exception  is  that  a  legislative  body  may  consult  with 
its  attorney  or  other  attorney  representing  such  body  in 
private  or  in  executive  session  under  circumstances  in  which  .. 
the  lav/yer-client  privilege  conferred  by  the  Evidence  Code 
may  lawfully  be  claimed.   (Sacramento  Newspaper  Guild  v. 
Sacramento  County  Board  of  Supervisors.    (196  8)  263  Cal . App . 
2d  41.) 
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Legislative  body  as  used  in  the  Brown  Act  would 
include  the  Recreation  and  Park  Commission  under  Section 
54952.5. 

From  the  above-quoted  sections,  and  particularly  Section 
54  950,  it  follows  that  the  prime  purpose  decreed  by  the 
act  is  to  protect  the  public  interest  where  public  bodies 
are  engaged  in  "the  conduct  of  the  people's  business."   The 
idea  is  expressed  that  -the  people  should  know  the  processes 
by  which  public  bodies  arrive  at  decisions  resulting  in 
action  and  that  this  requires  not  only  that  the  actions  taken 
be  taken  in  meetings  open  to  the  public  but  also  that  the 
deliberations  should  be  conducted  in  public  meetings. 

Thus,  all  meetings  of  the  Recreation  and  Park  Commission 
are  to  be  open  and  public  unless  the  matter  to  be  deliberated 
or  acted  upon  comes  within  the  exceptions  enumerated  above. 

After  examining  copies  of  the  letters  which  were  the 
subject  of  the  executive  session,  it  would  appear  to  me  that 
the  content  of  them,  if  that  was  what  was  considered  by  the 
members  of  the  Commission,  would  not  permit'  an  executive 
session  under  the  provision  of  Section  54957  for  neither  public 
security  nor  the  appointment,  employment  or  dismissal  of  an 
employee  was  in  issue. 

However,  your  letters  did  mention  present  and  the 
immediate  threat  of  future  litigation  against  the  Commission 
which  could  be  the  proper  subject  of  an  executive  session. 
But  such  session  is  only  proper  where  the  Commission  is  in 
fact  conferring  with  its  attorney.   It  does  not  appear  that 
such  consultation  was  in  fact  occurring  at  the  meeting  in 
question. 

You  are  advised  therefore  that  your  six  letters  were 
not  a  proper  subject  matter  for  an  executive  session  under 
the  Brov/n  Act. 

In  your  letter  to  me  you  also  state  that  no  notice 
of  the  executive  session  or  its  agenda  was  given  to  the 
public  or  to  you.   Under  the  Brown  Act  where  an  executive 
session  is  convened  as  part  of  a  regular  meeting  there  is  no 
requirement  that  notice  be  given  to  anyone  that  an  executive 
session  will  be  held  or  of  the  subject  matter  to  be  considered. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


■^  Letter  Opinion  No.  77-18 


June  24,  1977  ^ 


Mr.  Edwin  Sarsfield,  General  Itonager 

Departxent  of  Social  Services 

P.O.  Box  7938 

San  Francisco,  CA  94120 

Re:  Conflict  of  Interest  for  Placement  Worker  to  Operate  Home 
for  Placement 

Dear  Mr.  Sarsfield: 

This  is  in  response  to  your  request  for  my  opinion  if  a 
prohibited  conflict  of  interest  would  arise  if  a  Child  Placement 
Worker  operates  a  group  home  program  for  San  Francisco  children. 

It  is  ray  understanding  that  a  2942  Senior  Child  Welfare 
Worker  is  developing  a  group  home  program.  The  home  will  be 
available  for  placement  of  San  Francisco  children  requiring 
foster  home  care.   The  employee  expects  to  direct  the  group 
home  operation,  while  continuing  to  place  children  as  an  em- 
ployee of  the  Department  of  Social  Services,  in  home  care 
facilities  other  than  her  own.   It  is  my  understanding  that  the 
City  and  County  licenses  homes  which  are  then  available  for  place- 
ment by  the  child  welfare  workers. 

Section  8.105(f)  of  the  charter  prohibits  an  employee 
from  having 

".  .  .an  interest  in  any  matter  for  his  consideration 
or  determination  which  arises  from  a  close  business  associa- 
tion of  a  continuing  nature.  A  close  business  association 
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of  a  continuing  nature  means  any  undertaking  for  profit, 
including,  but  not  limited  to,  a  corporation,  partnership, 
off iceholding  or  employment  by  any  labor  or  employee 
organization,  trust,  proprietorship,  association  or 
joint  venture." 

Unlike  Section  8.105(a)  which  prohibits  specific  interests 
in  contracts,  property  sales,  franchise,  etc.  which  are  entered 
into  or  authorized  by  the  employee,  subsection  "f"  is  a  broader 
attack  upon  sources  of  potential  conflicts  of  interest.   This 
subsection  prohibits  an  officer  or  employee  from  having  any 
interest  in  any  matter  which  the  person  is  expected  to  act  upon 
in  the  course  of  his  or  her  employment,  if  the  matter  is  connected 
with  an  on-going  business  from  which  the  employee  receives 
financial  benefit, 

A  placement  worker  is  expected  to  place  a  child  in  the 
foster  care  program  which  best  fulfills  the  special  needs  of  the 
child.   The  employee  must  consider  all  the  homes  available  to 
the  department.   However,  if  the  employee  operated  or  was  employed 
by  a  foster  home,  she  would  have  to  disqualify  that  home  at  the 
initial  stage  of  the  placement  proceedings.   Though  the  home 
she  was  associated  with  might  be  the  most  desirable  placement  for 
the  child,  she  could  not  make  that  placement  because  the  home 
would  have  to  be  rejected  under  the  provisions  of  charter  §8. 105(a) 
and  Government  Code  Section  1090. 

Child  placement  is  a  matter  which  comes  before  the  place- 
ment worker  for  her  consideration  on  a  daily  basis.   Obviously 
she  is  interested  in  the  placement  of  children  by  the  city  and 
county.   This  interest  is  not  diminished  by  the  act  of  removing 
her  foster  care  home  from  her  consideration.  A  conflict  of 
interest  arises  at  the  time  the  employee  removes  the  home  from 
her  consideration.   There  is  no  provision  in  §8.105  for  an 
employee  to  avoid  a  conflict  of  interest  by  refraining  from  parti- 
cipating in  a  decision  which  affects  a  personal  interest.   The 
employee's  interest  in  a  foster  care  program  in  and  of  itself 
conflicts  with  her  employment  as  a  placement  worker. 

Furthermore,  Section  8,105 (c)  prohibits  an  employee  from 
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using  ",  ,  .  any  privileged  information  obtained  by  him  by  virtue 
of  his  office  or  employment  to  advance  the  financial  or  other 
private  interest  of  himself  or  others."   The  information  a  place- 
ment worker  receives  during  her  day-to-day  activities  may  be  help- 
ful in  establishing  a  program  which  finds  acceptance  by  her 
fellow  placement  workers.   The  use  of  such  information  would 
result  in  a  violation  of  this  section. 

Charter  Section  8.105(g)  empowers  the  Civil  Service 
Commission  to  adopt  rules  and  regulations  restricting  after  hours 
"activities,  employments  and  enterprises".   Civil  Service  Commission 
Rule  29.03(a)  prohibits  an  employee  from  participating  ".  .  . 
in  any  activity  or  enterprise  where  income,  profit  or  other  gain 
is,  or  may  be  accrued,  which  could  reflect  on  the  honor  or 
efficiency  of  the  city  service  or  which  could  be  contrary  to  the 
best  interests  of  the  city  service  in  any  respect." (Emphasis 
added.)  "^ 

Rule  29c03(b)  mandates  an  appointing  officer  to  ".  ,  . 
report  to  the  Commission  those  activities  or  enterprises  which 
in  accordance  with  the  provisions  of  this  section  should  be  pro- 
hibited to  specific  classifications.  .  .  "   If  the  recommendation 
is  adopted  by  the  Commission  such  activity  by  a  designated  employee 
would  be  prohibited. 

I  suggest  that  you  take  the  action  required  by  Charter 
Section  8.105(g)  and  Civil  Service  Commission  Rule  29.03, 
recommending  that  placement  workers  be  prohibited  from  having 
any  interests  in  home  care  programs. 

Very  truly  yours. 


THOMA.S  M.  O'CON^IOR 
City  Attorney 


^7    3f    (liJl<  A  ^~^*  ^^  "^  Letter  Opinion  No.  77-19 


June  29,  1977 


Mr.  John  B.  Wentz 

public  Utilities  Commission 

287  City  Hall 

San  Francisco,  California  94102 


> 


Subject:    Records  of  Equal  Employment  Oppoirtunity 
Data  of  the  Bureau  of  Personnel  and 
Training;  confidentiality  of  releasing 
data 

Dear  Mr.  Wentz: 

This  replies  to  your  June  24  letter  asking  these 
questions : 

1.  Is  the  Municipal  Railvjay's  Bureau  of  Personnel 
and  Training  obligated  to  for^-jard  to  a  member  of  the  Public 
Utilities  Commission^  Equal-Employment-Opportunity  data  such 
as  employees'  names,  race,  date  of  hire,  starting  classifi- 
cation, present  classification  and  departmental  unit? 

2.  VThat  would  be  the  effect  of  for\-7arding  this 
identifying  data  relative  to  employee  confidentiality  laws 
and  the  Right  to  Privacy  Act? 

3.  Could  this  identifiable  information  then  be  for- 
warded by  the  Commissioner  to  a  community  agency,  as  per  above, 
without  the  consent  or  permission  of  employees? 

4.  If  the  Commission  is  not  in  compliance,  what  is  its 
potential  liability? 
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5.   Are  Municipal  Railway  payrolls  open  to  public 
inspection? 

AnsT'jers 


1.  No,  unless  the  Commission  by  resolution,  (a)  finds 
that  disclosure  of  the  data  will  not  constitute'  an  unwarranted 
invasion  of  the  personal  privacy  of  employees,  and  (b)  directs 
the  General  Manager  of  the  Municipal  Railway  to  order  the 
Bureau  to  prepare  and  forward  the  data  to  the  Commissioner. 

2.  Absent  a  Commission  finding  as  aforesaid,  disclosure 
of  the  data  could  constitute  an  invasion  of  employees'  privacy 
rights.   An  erroneous  Commission  finding  (a  finding  of  no  un- 
warranted invasion  when  a  court  subsequently  determined  there 
V7as)  could  also  constitute  an  invasion  of  such  rights. 

3.  Absent  a  Commission  finding  and  resolution  as  stated 
in  1,  the  data  should  not  be  forrv^arded  to  the  Commissioner  (if 
the  advice  here  given  is  followed).   Present  such  a  finding  and 
resolution,  yes. 

4.  If  the  Commission,  by  resolution,  authorized  dis- 
closure of  personnel  data  which  a  court  subsequently  found 
constituted  an  unwarranted  invasion  of  the  personal  privacy 
of  employees,  the  City  might,  but  probably  would  nci,  be  held 
liable  in  damages  to  employees  who  could  show  monetary  injury 
by  the  disclosure;  neither  the  Commissioners  themselves,  nor 
the  Commission  t«3uld  be  liable.   A  refusal  to  permit  the  public 
to  inspect  records  which  a  court  finds  are  public  records  could 
result  in  a  judgment  enforcing  the  right  of  inspection,  and  the 
City's  liability  for  costs  and  reasonable  attorney  fees  incurred 

, in  enforcing  the  right. 

5.  Payroll  records  are  public  records,  hence  open  to 
public  inspection. 

Discussion 

1.  The  right  to  pursue  and  obtain  "privacy"  is  a 
constitutional  right.  (Cal.  Const.,  Art.  I,  §1.) 

The  Public  Records  Act  (Gov.  C.  §§6250-6261)  provides, 
in  §6254(c),  that  nothing  therein  shall  be  construed  to  require 
disclosure  of: 
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"Personnel,  medical,  or  similar  files,  the  dis- 
closure of  which  v;ould  constitute  an  umjarranted 
invasion  of  personal  privacy." 

Go\7 .    C.  §6253  states  that,  except  as  hereafter  provided,  "every 
citizen  has  a  right  to  inspect  any  public  record,"  and  that 
"public  records  are  open  to  inspection  at  all  times  during  the 
office  hours  of  the  state  or  local  agency."  A  copy  of  the 
public  record  can  also  be  obtained  by  paying  for  the  cost  of 
making  a  copy  (or  a  fee  if  a  statute  sets  a  fee).  (Gov.  C. 
§§6256,  6257). 

Thus  personnel  files  the  disclosure  of  which  v.'ould 
constitute  an  unv;arranted  invasion  of  personal  privacy  are 
not  open  to  the  public. 

With  respect  to  personnel  files  under  its  jurisdiction, 
the  Commission  v7ould  be  the  body  with  authority,  in  the  first 
instance,  to  determine  whether  their  disclosure,  or  the  dis- 
closure of  data  contained  therein,  "vjould  constitute  an 
unwarranted  invasion  of  privacy." 

The  courts  would  be  the  final  arbiters  of  whether  the 
Commission  had  properly  exercised  its  authority. 

Because  of  the  express  exception  of  "personnel  files" 
from  the  provision  of  the  Public  Records  Act,  the  safe  and 
recommended  course  for  the  Commission  to  follow  would  be  to 
refuse  to  pass  a  resolution  directing  disclosure  of  data 
contained  in  personnel  files.   A  member  of  the  Public  Utilities 
Commission  is  entitled  to  vote  yes  or  no  on  matters  (motions) 
brought  before  the  Commission.   In  other  respects,  for 
example,  in  the  matter  of  inspecting  personnel  files  of 
departments  under  the  jurisdiction  of  the  Public  Utilities 
Commission,  a  member  of  the  Public  Utilities  Commission  has 
no  greater  rights  than  any  other  citizen.   For  example,  a 
Commissioner  could  not  order  the  Municipal  Railway's  Bureau  of 
Personnel  and  Training  to  collect  and  furnish  to  him  data 
from  the  Bureau's  personnel  files.   He  could,  however,  at  a 
Commission  meeting,  move  that  the  Commission  pass  a  resolution, 
the  effect  of  which  (if  passed)  could  result  in  his  being 
furnished  the  data. 
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2.  In  vievj  of  the  above,  ans^'jer  2  does  not  require 
further  discussion.   The  "invasion  of  privacy"  provisions 
of  the  Penal  Code  (§§630-637.2)  are  not  applicable  here. 

3.  Same 

4.  Neither  a  public  entity  nor  a  public  employee 
(which  includes  "officers,"  Gov.  C.  §810.2)  is  liable  for  an 
injury  caused  by  adopting  an  enactment  or  failing  to  enforce 
any  la'w.  (Gov.  C.  §§818.2,  821)  \^±le    "enactment""is  not 
defined  as  including  a  "resolution,"  it  does  include  a 
"regulation,"  (Gov.    C.  §810.6),  and  in  my  opinion  a  Commission 
resolution  v;ould  probably  be  deemed  an  enactment.   In  addition, 
a  public  employee  is  not  liable,  hence  a  public  entity  or 
public  authority   is  not  liable,  for  injury  resulting  from  an 
act  or  omission  of  an  employee  (officer)  V7hich  "was  the  result 
of  the  exercise  of  the  discretion  vested  in  .him,  whether  or  not 
such  discretion  be  abused."  (Gov.  C.  §§820.2,  815.2(b).)   An 
improvident  Commission  resolution  (one  authorizing  disclosure 
of  data  vjhich  a  court  subsequently  determined  were  not  public 
records  and  should  not  have  been  disclosed)  .  v;ould  probably  fall 
under  the  "discretionary"  exemption  from  liability.   There  are 
constant  surprises  in  the  field  of  tort  liability  (the  field  is 
quite  fluid),  hence  my  answer  4  above  does  not  foreclose  all 
possibility  of  liability  in  damages,  but  it  is  my  opinion  that 
there  v;ould  not  be  liability. 

For  Commission  refusal  to  permit  inspection  of  public 
records  the  City  could  be  held  liable  for  costs  and  reasonable 
attorney  fees.  (Gov.  C.  §§6253,6-259). 

In  view  of  the  express  exception  of  personnel  files 
from  disclosure  (Gov.  C.  §6254 (c)),  I  vjould  view  as  dim  the 
possibility  of  City  being  held  liable  for  costs  and  attorney 
fees  incurred  in  compelling  their  disclosure.   That  is,  in 
my  opinion  a  court  would  not  order  disclosure  of  such  files, 
or  of  data  contained  therein,  if  the  Commission  had,  in  the 
first  instance,  refused  to  pass  a  resolution  for  their  dis- 
closure after  finding  that  the  disclosure  would  be  an  unwarranted 
invasion  of  personal  privacy  of  employees. 

5.  As  stated,  payrolls  are  public  records  and  open 
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to  inspection  by  any  citizen  including  a  Commissioner. 

Very  truly  yours, 


THOMAS   M.    O'CONNOR 
City  Attorney 


t 


'       vSF  C^i  Aef^K-^ 
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-u 
HY 


Mr.  Gilbert  H.  Boreman 

Clerk  of  the  Board 

Board  of  Supervisors 

City  and  County  of  San  Francisco 

235  City  Hall 

San  Francisco,  CA  94102 

Subject:   State  Preemption  Of  Control 
Of  Ammunition  For  Firearms 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  request  on  behalf  of 
Supervisor  Alfred  J.  Nelder  whether  control  of  ammuni- 
tion for  firearms  is  preempted  by  State  law  as  the  City 
Attorney's  Letter  Opinion  No.  75-108  stated  on  the 
licensing  and  registration  of  firearms. 

Local  legislation  is  invalid  if  it  attempts  to  im- 
pose additional  requirements  in  a  field  that  is  preempted 
by  general  law.   One  of  the  tests  to  determine  whether  a 
field  has  been  preempted  by  general  law  is  whether  the 
subject  matter  has  been  so  fully  and  completely  covered 
by  general  law  as  to  clearly  indicate  that  it  has  become 
exclusively  a  matter  of  State  concern.   (See  Galvan  v. 
Superior  Court  (1969)  70  Cal.2d  851,  859.) 

Sections  12301  -  12312  of  the  Penal  Code  contain 
regulations  regarding  destructive  devices.   Section 
12301  includes  as  a  destructive  device  any  fixed  ammuni- 
tion greater  than  .60  caliber  other  than  shotgun  ammuni- 
tion.  Section  12305  requires  any  dealer,  manufacturer, 
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importer,  exporter  or  business  user  of  destructive  devices 
to  obtain  a  permit  from  the  State  Department  of  Justice. 
Section  12306  requires  anyone  possessing  or  transporting 
any  destructive  device  for  non-business  purposes  to  obtain 
a  permit  from  the  Department  of  Justice,   Section  12304 
prohibits  the  sale,  possession  or  transport  of  fixed  am- 
munition of  a  caliber  greater  than  .60  caliber  unless 
licensed.   And  Section  12307  deems  the  possession  of  a 
destructive  device  a  public  nuisance  subject  to  injunction 
against  possession  and  requiring  the  destruction  of  any 
such  device.   Other  sections  of  the  Penal  Code  (Sections 
12303.1,  12303.2,  12303.3,  12308,  12309  and  12312)  make 
conduct  in  connection  with  a  destructive  device  a  felony. 

Thus,  the  sale,  manufacture,  importa'tion,  possession 
or  transportation  of  destructive  devices,  including  fixed 
ammunition  greater  than  .60  caliber,  is  prohibited  unless 
done  pursuant  to  permit  and  certain  activities  in  connec- 
tion with  destructive  devices  are  made  criminal  offenses. 
Clearly,  then,  it  would  appear  that  the  entire  subject 
matter  of  the  control  of  destructive  devices  has  been  so 
completely  covered  as  to  indicate  an  intent  by  the  Legis- 
lature to  make  the  subject  of  State  concern.   In  this 
circumstance,  the  omission  of  fixed  ammunition  less  than 
.60  caliber  and  shotgun  ammunition  could  not  reasonably 
be  construed  to  reflect  a  legislative  intent  to  allow 
local  option  in  controlling  destructive  devices  or  crim- 
inal activity  relating  thereto.   (See  In  re  Lane  (1962) 
58  Cal.2d  99.) 

You  are  advised,  therefore,  that  in  my  opinion  the 
control  of  ammunition  for  firearms  has  been  preempted 
by  general  law  as  it  appears  in  Sections  12301  -  12312 
of  the  Penal  Code. 

Very  truly  yours , 


THOiMAS  M.  O'CONNOR 
City  Attorney 
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Mr,  John  Walsh 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:   Priority  of  Promotional  Civil  Service  Lists 
Over  Entrance  Lists 

Dear  Mr.  VJalsh: 

This  is  in  reply  to  your  request  for  a  clarification 
of  my  Opinion  No.  63-31  with  reference  to  thepriority  of 
promotional  and  entrance  civil  service  lists  for  the  same 
position. 

In  Opinion  No.  63-31,  I  concluded  that  "the  Civil 
Service  Commission  is  required  to  exhaust  any  list  established 
by  a  promotional  examination  before  it  can  certify  persons  from 
a  list  established  through  an  entrance  examination." 

The  question  now  presented  by  your  request  is  whether 
a  promotional  list  which  is  established  subsequent  to  an 
entrance  list  for  the  same  position  has  priority  over  the 
earlier  established  entrance  list. 

Section  8.326  of  the  Charter  provides  in  pertinent  part: 

"Except  as  specifically  provided  for  in 
Section  8.327  [Promotions  in  Uniformed  Forces  of 
Police  and  Fire  Departments] ,  whenever  it  deems 
it  to  be  practicable,  the  civil  service  commission 
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shall  provide  for  promotion  in  the  service 
on  the  basis  of  such  examinations  and  tests 
as  the  commission  may  deem  appropriate.  .  ." 

This  section  has  been  interpreted  to  mean  that  if  there  are 
sufficient  numbers  of  qualified  persons  in  city  and  county 
service,  the  Civil  Service  Commission  is  required  to  give  a 
promotional  examination.   (Allen  v.  McKinley,  18  Cal.2d  6  97.) 

Civil  Service  Rules  have  established  the  priority  of 
eligibility  lists.   Section  10.02  of  the  Civil  Service  Rules 
provides : 

"Should  more  than  one  eligible  list  exist 
for  a  specific  classification,  the  priority  of 
eligible  lists  is  as  follows :   Promotional  lists 
have  priority  over  entrance  lists  regardless  of 
adoption  dates;  earlier  lists  have  priority  over 
later  lists. " 

Under  this  section  and  in  accordance  with  Section  8.326 
of  the  Charter,  it  is  my  opinion  that  promotional  lists  have 
priority  over  entrance  lists  for  the  same  position  even  though 
the  entrance  lists  may  have  been  established  before  the 
promotional  lists. 

In  my  opinion,  that  portion  of  Section  10.02  of  the 
Civil  Service  Rules  which  provides  that  "earlier  lists  have 
priority  over  later  lists",  refers  to  earlier  promotional  lists 
having  priority  over  later  promotional  lists,  and  earlier 
entrance  lists  having  priority  over  later  entrance  lists.  This 
is  the  only  reasonable  and  common  sense  construction  which  can 
be  given  under  the  charter  requirement  that  promotion  in  the 
service  is  required  whenever  practicable. 

It  is  a  general  rule  cf  statutory  construction  that 
legislative  intent  should  be  gathered  from  the  whole  act 
rather  than  isolated  parts;  and  effect  should  be  given  to  the 
statute  as  a  whole  so  that  no  part  or  provision  will  be  useless 
or  meaningless.   (Hanley  v.  Murphy,  40  Cal.2d  572;  45  Cal.Jur.2d, 
Statutes  §  117.)   In  reading  Section  10.02  of  the  Civil  Service 
Rules  as  a  whole,  it  must  be  interpreted  to  mean  that  promo- 
tional lists  have  priority  over  entrance  lists  regardless  of 
when  established;  and  that  earlier  promotional  lists  have 
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priority  over  later  promotional  lists  as  do  earlier  entrance 
lists  over  later  entrance  lists.   This  construction  is  con- 
sistent with  Section  8.326  of  the  Charter  which  requires 
promotion  in  the  service  whenever  practicable. 

Therefore,  I  reaffirm  Opinion  No.  63-31  and  conclude 
that  promotional  civil  service  lists,  whenever  established, 
have  priority  over  earlier  entrance  lists  for  the  same 
position. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney. 


k 
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Charles  R.  Gain,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Authority  to  Make  Non-Civil  or  Limited  Tenure 
Appointments 

Dear  Chief  Gain: 

You  have  asked  my  opinion  whether  Section  8.332  of 
the  Charter,  which  authorizes  temporary  non-civil  service 
appointments,  is  in  conflict  with  Section  8.331  of  the 
Charter  relating  to  limited  tenure  appointments. 

Specifically,  your  inquiry  is  based  on  the  following 
provision  of  Section  8.331  of  the  Charter: 

"Non-civil  service  appointments,  in 
the  absence  of  civil  service  eligibles  as 
provided  in  sections  8.320,  8.321,  8.324  and 
8.330  of  this  charter,  shall  not  be  authorized 
if  applicants  qualified  for  limited  tenure 
appointments  are  available. " 

Your  request  raises  the  issue  whether  a  temporary  vacancy 
in  a  promotive  rank  in  the  Police  Department  should  be  filled 
by  a  non-civil'  service  appointment  or  by  a  limited  tenure 
appointment.   Stated  another  way,  the  question  is  whether  the 
Police  Department  has  discretion  to  select  the  type  of  temporary 
appointment  or  whether  one  form  has  priority  over  the  other. 


f 


Letter  Opinion  No.  77-22 
Charles  R.  Gain  2  July  21,  1977 


In  the  facts  presented  by  you,  there  is  no  permanent 
civil  service  list  from  which  appointments  can  be  made  because 
the  subject  "informational"  lists  for  Q50  Sergeant  and  Q35 
Assistant  Inspector  have  been  challenged  in  the  case  of 
Officers  for  Justice  v.  Civil  Service  Commission,  United 
States  District  Court,  No,  C-73-0557  RFP,  and  therefore,  the 
tentative  lists  have  not  been  adopted.   Accordingly,  there 
are  no  eligible  lists  for  permanent  appointment  to  the 
Sergeant  or  Assistant  Inspector  ranks. 

The  pertinent  portions  of  Section  8.331  of  the  Charter 
which  authorizes  limited  tenure  appointments  are  as  follows: 

"VJhen  in  time  of  war  declared  by  the 
Congress  of  the  United  States  eligibies  are 
not  available  for  appointment  from  registers 
established  through  the  regular  examination 
procedure  as  provided  under  sections  8.320, 
8.321,  8.324  and  8.330  hereof,  the  civil 
service  commission  may  qualify  applicants  for 
V'/artime  appointments  to  positions  through 
informal  and  non-competitive  tests." 

The  above  quoted  language  authorizes  a  limited  tenure 
appointment  when  there  is  no  civil  service  eligible  list. 
The  appointment  is  made  after  informal  and  non-competitive 
tests  conducted  by  the  Civil  Service  Commission  under  such 
conditions  as  specified  by   Civil  Service  Rules  (Rule  19) . 
The  tests  shall   consist  of  appraisal  of  qualifications, 
evaluation  of  education,  experience  and  other  applicable 
factors  (Rule  19.05).   The  minimum  qualifications  for  a 
permanent  limited  tenure  appointment  shall  be  the  same  as 
those  stated  in  the  latest  examination  announcement  for  the 
particular  classification  or  in  its  absence,  the  official  class 
specification  (Rules  19.06,  19.11).   Limited  tenure  appointments 
to  promotive  positions  shall  be  offered  to  the  senior  employee 
in  the  next  lower  rank  who  meets  the  minimum  requirements  of 
the  latest  promotive  examination  announcement  (Rule  19.11). 

Non-civil  service  appointments  for  periods  not  to 
exceed  130  v/orking  days  are  authorized  under  Section  8.332  of 
the  Charter.   Such  appointments  can  be  made  (1)  when  no  list 
of  eligibies  exists  or  no  eligible  is  available  on  an  existing 
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list  for  the  position  requisitioned,  and  (2)  immediate  service 
in  the  position  is  required  by  the  appointing  officer.   If  no 
eligible  list  exists,  the  Civil  Service  Commission  may  authorize 
the  appointing  officer  to  make  a  non-civil  service  or  emergency 
appointment  for  a  period  not  to  exceed  13  0  working  days  in  any 
one  fiscal  or  calendar  year. 

Both  limited  tenure  and  non-civil  service  appointments 
can  be  authorized  only  if  there  are  no  civil  service  eligible 
lists  available.   That  condition  is  present  in  the  subject 
matter   since  both  the  Q50  Sergeant  and  Q35  Assistant  Inspector 
lists  are  not  adopted  because  of  litigation  challenging  their 
validity.   (Officers  for  Justice  v.  Civil  Service  Coirjnission. ) 
Such  lists  will  not   be  adopted  until  the  court  renders  a 
decision  in  that  case. 

The  language  of  Section  8.331  of  the  Charter  which 
provides  that  non-civil  service  appointments  shall  not  be 
authorized  if  qualified  applicants  for  limited  tenure  appoint-^ 
ments  are  available,  must  be  interpreted  in  light  of  the  duration 
of  the  appointment  and  v/hether  there  is  an  anticipated  civil 
service  examination  to  establish  a  register  of  eligibles  for 
permanent  appointment.   Limited  tenure  appointments  are  generally 
made  for  prolonged  periods  of  time  and  where  there  is  no 
anticipated  examination  to  establish  a  civil  service  list  for 
the  position.   However,  non-civil  service  appointments  are 
utilized  where  there  is  a  short  term  immediate  need  to  fill  a 
position  and  no  eligible  list  exists.   Such  appointment  is 
limited  in  duration  by  its  very  terms. 

Section  3.331  of  the  Charter  which  authorizes  limited 
tenure  appointments,  also  recjuires  the  Civil  Service  Commission 
to  conduct  examinations  to  maintain  adequate  registers  of 
eligibles.   Section  3.331  provides  in  part: 

"...  The  civil  service  commission  shall 
make  every  effort  consistent  with  current  conditions 
to  maintain  adequate  registers  of  eligibles  established 
through  the  regular  examination  procedure.  .  ." 

This  requirement  can  best  be  accomplished  by  means  of  short  term 
non-civil  service  appointments  because  the  limited  duration  of 
the  emergency  appointment  encourages  the  Civil  Service  Commission 
to  prepare  and  conduct  a  civil  service  examination  for  the 
position.   But  limited  tenure  appointments  are  generally  for 
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prolonged  periods  and  once  the  appointment  is  made,  there  is 

no  urgency  in  preparing  a  register  of  eligibles  for  that  position 

through  civil  service  examination.   Thus,  non-civil  service 

appointments  promote  the  requirement  that  the  Civil  Service 

Commission  establish  and  maintain  current  eligible  lists 

for  appointments. 

The  Civil  Service  Commission  has  adopted  a  policy 
consistent  with  its  Charter  requirement  to  maintain  current 
eligible  rosters  through  regular  examinations.   It  requires 
that  where  no  eligible  list  exists,  then  non-civil  service 
appointments  will  be  made  in  preference  to  limited  tenure 
appointments.   It  is  a  general  rule  of  the  Civil  Service  Com- 
mission to  authorize  a  non-civil  service  appointment  only  if 
(1)   an  examination   for  the  position  is  in  progress  or  has 
been  announced,  and  (2)  the  non-civil  servi^ce  appointee  is  an 
applicant  for  the  particular  examination.   This  policy  advances 
the  goals  of  the  Commission  to  make  every  effort  to  maintain 
regular  registers  of  eligibles  through  civil  service  examination 
procedure. 

In  my  opinion,  the  subject  language  of  Section  8.3  31 
which  prohibits  non-civil  service  appointments  where  qualified 
applicants  for  limited  tenure  positions  are  available,  does  not 
operate  to  give  priority  of  limited  tenure  appointments  over 
non-civil  service  appointments.   That  language,  in  my  opinion, 
requires  a  limited  tenure  appointment  only  if  an  eligible 
list  cannot  be  established  in  the  immediate  future  and  there 
is  an  immediate  need  to  fill  the  position  for  an  extended  period. 
In  that  event,  a  single  limited  tenure  appointment  would  be 
less  disruptive  of  the  long-term  operation  of  the  department 
than  numerous  non-civil  service  appointments.   However,  if  the 
need  is  a  temporary  one  and  where  a  civil  service  list  is  in 
the  process  of  being  established,  then  a  non-civil  service 
appointment  would  be  appropriate  in  order  to  temporarily 
provide  the  necessary  services  pending  creation  of  the  permanent 
civil  service  list. 

In  the  instant  fact  situation,  it  is  my  opinion  that  a 
non-civil  service  appointment  would  be  justified  and  required. 
The  civil  service  eligible  lists  for  Q50  Sergeant  and  Q35 
Assistant  Inspector  have  been  tentatively  established  subject 
only  to  resolution  of  the  court  challenge  as  to  their  validity. 
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The  Police  Department  has  demonstrated  that  there  is  an 
immediate  need  to  fill  Sergeant  and  Assistant  Inspector 
positions  because  of  a  lack  of  personnel  to  supervise  newly 
appointed  Q2  Police  Officers.   These  temporary  or  emergency 
non-civil  service  appointments  will  last  13  0  working  days  or 
approximately  6  months.   It  is  anticipated  that  the  litigation 
challenging  the  Sergeant  and  Assistant  Inspector  examinations 
v/ill  ba  terminated  prior  to  the  expiration  of  the  non-civil 
service  appointments.   However,  if  the  litigation  is  not 
concluded  within  that  period,  and  in  the  event  that  continued 
temporary  services  are  needed,  then  new  non-civil  service 
appointments  would  be  required  to  replace  those  which  had 
expired. 

Limited  tenure  appointments  would  appear  to  be  improper 
in  these  circumstances  because  tentative  eligible  lists  have 
already  been  established.   In  this  case,  a  temporary  non-civil 
service  appointment  fulfills  the  need  for  supervising  officers 
on  an  interim  basis  while  the  litigation  is  pending.   It  does 
not  seem  that  a  limited  tenure  appointment  for  such  a  short 
duration  would  be  appropriate  especially  where  tentative  civil 
service  lists  are  available  subject  only  to  the  court's 
decision  after  trial.   The  case  is  set  for  trial  on  November 
1977,  and  if  there  is  an  immediate  need  to  appoint  Sergeants 
and  Assistant  Inspectors  during  the  interim  period,  it  is  my 
opinion  that  a  non-civil  service  appointment  would  be  justified. 

In  conclusion,  it  is  my  opinion  that  the  restrictive 
language  of  Section  S.331  of  the  Charter  does  not  establish  a 
priority  of  limited  tenure  appointments  over  non-civil  service 
appointments  under  the  fact  situation  presented  by  your  request. 
You  are  therefore  authorized  to  make  non-civil  service  appoint- 
ments to  the  subject  positions  under  the  provisions  of  Section 
8.332  of  the  Charter. 

Very  truly  yours. 


THOr^AS  M.  O'CONNOR 
City  Attorney 


«       *• 


Sf  duh^AUd. 


■^>u^- 
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July  28,  1977 


Mr.  Patrick  J.  Mahler,  Director 

Employee  Relations  Division 

Board  of  Suoervisors 

252  City  Hail 

San  Francisco,  Calif. 

Subject:  Graduated  Pay  Scales  for 
Muni.  Operators 

Dear  Mr.  Mahler: 

By  letter  dated  July  8,  1977^  you  point  out  that  the 
tvjo  transit  systems  certified  for  1977-1978  by  the  Civil 
Service  Commission  as  paying  the  highest  hourly  wage,  the 
average  of  v;hich  v/ill  establish  the  maximum  possible  hourly 
rate  for  transit  operators  of  the  Municipal  Railway,  and  all 
seven  of  the  transit  systems  in  the  United  States  paying  the 
highest  hourly  rates  for  operators  have  graduated  payment 
scales  for  operators,  v;hile  San  Francisco  pays  a  single  rate 
to  all  operators  regardless  of  longevity  or  seniority.   In  this 
connection  you  make  the  follov/ing  inquiry. 

Question:  Would  it  be  contrary  to  Charter  Sec.  8.4o4 
for  City  to  pay  its  operators  on  a  graduated  scale  provided  that 
the  top  step  of  the  graduated  scale  is  equal  to  the  average  of 
the  t\'io   top  pay  rates  certified  by  the  Civil  Service  Commission? 

CONCLUSION 

It  vxould  not  be  legal  to  pay  operators  on  a  graduated 
scale  under  existing  Charter  language. 

DISCUSSION 

Paragraphs  (a)  and  (b)  of  Charter  Section  8.4o4  provide 
as  follows : 
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"(a)   On  or  before  the  first  Monday  of 
August  of  each  year,  the  civil  service  corjnission 
shall  certify  to  the  board  of  supervisors  for 
each  classification  of  employment  the  average  of 
the  t',-70  highest  v;age  schedules  in  effect  on  July 
1st  of  that  year  for  comparable  platform  employees 
and  coach  or  bus  operators  of  other  surface  street 
railv;ay  and  bus  systems  in  the  United  States 
operated  primarily  within  the  municipalities  having 
each  a  population  of  not  less  than  500,000  as 
determined  by  the  then  most  recent  census  taken 
and  published  by  the  director  of  the  census  of  the 
United  States,  and  each  such  system  normally 
employing  not  less  than  four  hundred  (400)  platform 
employees  or  coach  or  bus  operators,  or  platform 
employees,  coach  and  bus  operators. 

"(b)   The  board  of  supervisors  shall  thereupon 
fiz<.   a  wage  schedule  for  each  classification  of  plat- 
form, employees  and  coach  and  bus  operators  of  the 
municipal  railv;ay  which  shall  not  be  in  excess  of 
the  average  of  the  two  highest  vjage  schedules  so 
certified  by  the  civil  service  commission,  for  each 
such  classification." 

Paragraph  (e)  of  Charter  Section  8.4o4  states  as  follows: 

"(e)   The  terms  v;age  schedule  and  v;age  sehed- 
Mles   v/herever  used  in  this  section  are  hereby 
defined  and  intended  to  include  only  the  ma:cimum 
rate  of  pay  provided  in  each  such  wage  schedule." 

The  second  suboaragraoh  of  paragraph  (g)  of  Charter  Section 
8.^0^  reads: 

"On  recommendation  of  the  civil  service  com- 
mission the  board  of  supervisors  shall  establish 
a  rate  of  pay  for  trainee  platform  men  and  bus  or 
coach  operators  at  a  level  reflecting  the  current 
labor  market  but  below  the  basic  hourly  rate  for 
motorman,  conductor  and  bus  operator." 

The  charter  presently  provides  specifically  for  a  lower 
rate  of  pay  for  trainee  operators  (Sec.  8.^04('g),  above).   It  also 
provides  that  the  board  of  supervisors  shall  "...  fix  a  wage 
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schedule  .  .  .  [singular]  .  .  .  for  each  classification  of  plat- 
fciTT.  er.ployees  and  coach  and  bus -operators  ..."  (Sec.  8.4o4(b), 
above).   No  qualification  of  "v/age  schedule"  for  transit  operators 
is  present  in  the  language.   By  way  of  contrast,  the  salaries  of 
policenen  and  firemen,  which  are  also  set  by  the  averaging  process, 
are  determined  under  charter  language  v/hich  defines  "rates  of 
cc-pensation"  to  apply  "...  only  to  a  basic  amount  of  \-ia.ges,   with 
included  range  scales.  .  ."  (Sec.  8.405(a)(4)  and  Sec.  8.405(c) 
(4)).  Also,  in  the  provisions  for  setting  wages  and  salaries  for 
City  employees  generally  it  is  provided  in  part: 

"...  for  those  classifications  of  employment 
in  v/hich  the  practice  is  customary,  the  pro- 
posed schedules  of  ccm.pensation  shall  provide 
for  minima,  intermediate,  and  maxima  salaries 
and  for  a  method  of  advancing  the  salaries  of 
employees  from  the  minimum  to  the  intermediate 
and  to  the  maximum  with  due  regard  to  senior- 
ity of  service.  ..."   (Ch.  Sec.  8.401.) 


I 


In  view  of  the  history  of  Charter  Sec.  8.401  and  Sec. 
8.4o4,  the  latter  section  is  an  exception  to  the  former,  and  the 
restrictions  and  limitations  on  wage  setting  in  Sec.  8.4oi  do  not 
apply  to  transit  operators  because  of  the  existence  of  Sec.  8.4o4, 

As  a  matter  of  construction  of  charter  language  then, 
since  the  voters  have  approved  including  range  scales  in  setting 
salaries  for  policemen  and  firemen,  and  have  approved  minimum, 
intermediate  and  maximum  stages  in  setting  salaries  for  miscel- 
laneous employees  -and,  v;ith  respect  to  transit  operators  under 
Charter  Sec.  8.4o4  have  made  no  such  provision,  other  than  for  a 
trainee  rate,  it  is  my  conclusion  that  except  for  trainees,  there 
can  be  only  one  hourly  rate  for  each  classification  of  platform 
employees,  coach  and  bus  operators. 

This  conclusion  is  supported  by  the  history  of 
carmen's  wage  setting  under  the  charter.   In  1947  (Res.  Ch.  2 
Stats,  of  Calif.  1947^  p.  3264)  Section  151.3  was  added  to  the 
charter  and  provided  in  paragraph  (A)  for  certification  of  the  two 
highest  v^age  schedules,  and  in  paragraph  (B)  : 

"The  board  of  supervisors  shall  thereupon  fix 
wage  schedules  .  .  .  [plural]  .  .  .  for  plat- 
form employees  and  bus  operators  ,  .  .  which 
shall  be  the  average  of  the  two  highest  v/age 
schedules  so  certified  by  the  civil  service 
commission. " 
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In  Opinion  No.  4l6l  of  July  6,  19^8,  the  then  City- 
Attorney  advised  the  Finance  Comnittee  of  the  Board  of  Supervisors 
that  the  use  of  the  plural  in  "schedules"  contemplated  a  certifica- 
tion for  bus  operators  and  a  certification  for  platform  men.   This, 
of  course,  was  in  the  days  of  tv;o-man  streetcars  and  one-man  buses, 
and  a  burning  issue  of  the  day  vfas  whether  bus  operators  should  be 
paid  more  than  conductors  and  motormen.   The  opinion  also  held  that, 
if  the  Civil  Service  Commission  should  certify  entrance,  inteined- 
iate  and  maicimuxa  wages  paid  to  either  platform  men  or  bus  operators, 
then  the  Board  of  Supervisors  would  have  to  set  the  v;age  rates 
accordingly. 

The  19^0  opinion  is  no  longer  applicable  because,  in 
June  1954,  Charter  Section  I5I.3  was  amended  (Res.  Ch.  I6,  Statutes 
of  1955)  in  that  the  wage  schedule  the  board  of  supervisors  v/as  to 
fix  under  (B)  above,  became   singular,  instead  of  plural,  and  para- 
graph (F)  v/as  added  to  read  in  part: 

"The  terms  wage  schedule  and  wage  schedules 
whenever  used  in  this  section  are  hereby  defined 
and  intended  to  include  only  the  maximum  rate  of 
pay  provided  in  each  such  wage  schedule  ..." 

Despite  other  changes  since  1955 j'  the  pertinent  language 
of  the  1955  amendinents  is  present  in  today's  Charter  Sec.  8.4o4, 
quoted  at  the  beginning  of  this  opinion. 

One  other  aspect  of  your  question  deserves  comment,  in 
that  it  implies  that  at  least  the  top  step  of  a  graduated  scale  v/ould 
have  to  equal  the  average  of  the  two  top  pay  rates  certified  by  the  . 
Civil  Service  Comjnission.   Paragraph  (b)  of  Section  8.4o4  states 
only  that  the  wage  schedule  to  be  fixed  by  the  board  "shall  not  be 
in  excess  of  the  average  of  the  two  highest  wage  schedules  so  certi- 
fied by  the  civil  service  commission."  This  language  sets  an  upper 
limit  on  the  wage  schedule,  and  not  a  mandatory  level  of  ivages,  and 
results  from  another  change  made  in  the  1955  amendment.   Prior  to 
that  amendment,  the  average  of  the  two  highest  wage  schedules  became 
the  wage  schedule  without  discretion  in  the  board  to  set  a  higher  or 
a  lo\-ier   rate. 


You  are  so  advised. 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Sf  Cchi  Atfht-^u^ 


::r  Letter  Opinion  No.  77-24 


July  28,  1977  Rtft.:iot!.,:...Kv 


Hon.  Quentin  L.  Kopp,  President 
■  Board  of  Suoervisors 
235  City  Hail 
San  Franciscoj   Calif. 

Subject:   Charter  Section  8.31I;  Contribution 
to  Political  Campaigns  by  Civil 
Service  Employees 

Dear  Supervisor  Kopp : 

This  office  has  reviev:ed  your  letter  of  July  8,  1977 
in  V7hich  you  pose  further  questions  regarding  the  validity  of 
Charter  Section  8.311  insofar  as  it  prohibits  political 
activities  of  City  employees.   In  particular ,  you  refer  to  that 
portion  of  Section  8.311  vrhich  prohibits  contributions  by  Civil 
Service  employees  and  eligibles  in  support  of  or  in  opposition 
to  the  appointment  or  election  of  City  and  County  officials. 

The  constitutional  invalidity  of  Section  8.3II  has 
already  been  the  subject  of  discussion  in  two  former  opinions  - 
No.  74-54,  dated  May  28,  1974,  and  No.  77-9,  addressed  to  you 
on  April  11,  1977 .   The  latter  opinion  is  attached  to  this 
letter  for  your  information. 

The  conclusions  reached  in  those  letters  apply  to  the 
instant  case.   The  prohibition  against  contributions  by  City 
employees  is  overly  broad  and  does  not  comply  v;ith  the  standards 
articulated  in  Forte  v.  Civil  Service  Commission  61  Cal.2d  33I; 
Kinnear  v.  City  ana  ccmi-cy  or  san  Franc2.sco  o5~Cal.2d  34l;  and 
■bagxey  v.  .vasaxngoon  xovmzcixg  tiospxzai   uis-crict  65  Cal.2d  499. 

In  addition.  Chapter  9.5  of  the  Government  Code,  Sections 
32OI-3209  governs  exclusively  the  regulation  of  political 
activities  of  the  employees  of  the  City  and  County  of  San  Francisco. 
Any  local  regulation,  whether  contained  in  the  Charter  or  set  forth 
by  ordinance  which  goes  beyond  the  narrov;  delegation  set  dovm   in 
Section  3207  of  the  Government  Code  is  invalid. 


'.• 
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For  the  reasons  set  forth  above,  you  are  advised  that 
there  is  no  valid  prohibition  in  the  Charter  against  political 
contributions  by  Civil  Service  enployees  or  eligibles  to 
election  campaigns  in  San  Francisco, 

Ver;:,'-  truly  yours ^ 

TKOI'IAS  M.    O'COimOR 
City  Attorney 


^   ^  ^  Letter  Opinion  No.  77-25 


July  29,  1977  '^'^^'- 


F,l^ 


Mr.  John  J.  Walsh 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:   County  Parole  Commission's  Appointment  of 
Executive  Director  and  Assistant  Secretary 

Dear  Mr.  Walsh: 

This  is  in  reply  to  your  request  for  opinion  as  to 
who  is  the  appointing  authority  for  the  newly  established 
positions  of  847  0  Executive  Director,  County  Parole  Commission, 
and  8454  Assistant  Secretary,  County  Parole  Commission;  and 
whether  the  Civil  Service  Commission  has  any  authority  with 
regard  to  the  establishment  of  civil  service  positions. 

State  law  provides  that  in  each  county  of  the  state, 
there  is  a  county  board  of  parole  commissioners  consisting  of 
(1)  the  sheriff,  (2)  the  probation  officer,  and  (3)  a  member 
not  a  public  official  selected  from  the  public  by  the  presiding 
judge  of  the  superior  court  (Section  3075,  Penal  Code) .   The 
parole  board  shall  act  at  regularly  called  meetings;  and  shall 
riiaJce  and  establish  rules  and  regulations  regarding  the  parole 
of  prisoners  imprisoned  in  the  county  jail.   (Section  307  6, 
Penal  Code. ) 

In  accordance  with  state  law,  the  City  and  County  of 
San  Francisco  has  created,  and  there  is  presently  functioning, 
a  board  of  parole  commissioners  consisting  of  the  sheriff,  the 
adult  probation  officer  and  a  member  of  the  public.   The  board 
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had  previously  functioned  without  an  executive  director, 
assis-ant  secretary  or  other  personnel.   Recently,  federal 
funds  were  made  available  for  several  positions  to  staff  the 
county  parole  board  with  an  executive  director  and  support 
personnel.   Subsequently,  the  mayor  recommended  that  these 
positions  be  funded  by  the  city  and  county  as  regular  civil 
service  positions;  and  the  Board  of  Supervisors  created  both 
positions  by  appropriation  ordinance  (Section  8,200,  Charter). 

The  questions  presented  by  you  are  as  follows: 

"1.  Who  is  the  appointing  authority  for 
the  subject  two  positions,  the  Sheriff  or  the 
County  Parole  Commission? 

"2.   Does  the  Civil  Service  Commission  at 
this  time  have  any  authority  with  regard  to  the 
' establishment  of  civil  service  positions.'" 

Question  No.  1 

The  board  of  parole  commissioners,  being  established 
under  state  law,  must  be  distinguished  from  boards  or  commissions 
appointed  by  the  mayor  or  otherwise  provided  by  the  Charter 
(Section  3.500,  Charter).   As  to  the  latter,  a  board  or  commission 
established  under  Charter  authority,  is  authorized  to  appoint 
a  secretary,  superintendent  or  other  executive  who  shall  not  be 
subject  to  civil  service  unless  otherwise  specifically  provided 
and  such  appointee  serves  at  the  pleasure  of  the  board  or 
commission  (Section  3.500(h),  Charter).   Since  the  board  of 
parole  commissioners  is  created  by  state  law,  the  provisions 
of  Section  3.500  of  the  Charter  are  not  applicable.   Thus,  the 
executive  director  of  the  board  is  a  civil  service  position 
and  does  not  serve  at  the  pleasure  of  the  board. 

The  board  of  parole  commissioners  has  three  members  and 
no  one  of  the  members  has  any  greater  authority  than  the  others. 
The  individual  members  constitute  the  "board"  and  can  act  at 
meetings  only  if  a  quorum  or  two-thirds  of  the  members  are 
present  (Section  3076,  Penal  Code). 
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The  board  of  parole  commissioners  has  the  power  to 
submit  a  requisition  to  the  Civil  Service  Commission  to  fill 
the  position  of  executive  director.   Upon  filling  that  position, 
the  executive  director  becomes  the  "appointing  officer"  of  the 
board  wich  all  the  duties  and  powers  provided  by  Section  3.5  01 
of  the  Charter.   Therefore,  the  executive  director,  as  appointing 
officer,  is  empov;ered  to  submit  requisitions  to  the  Civil 
Service  Commission  to  fill  any  subordinate  civil  service 
positions  within  that  department;  and  act  as  the  appointing 
officer  under  the  civil  service  provisions  of  the  Charter  "for 
the  appointing,  disciplining  and  removal"  of  such  employees. 

The  executive  director  and  assistant  secretary  are 
currently  designated  in  the  Sheriff's  budget.   This  should  be 
corrected  by  deleting  those  positions  from  the  Sheriff's  budget 
and  adding  them  as  a  separate  budget  item  for  the  board  of 
parole  commissioners. 

In  specific  answer  to  your  question,  the  board  of  parole 
commissioners  is  the  appointing  authority  for  its  executive 
director  and  the  executive  director  who  is  so  appointed  is  the 
appointing  officer   for  all  subordinate  employees  of  that 
department. 

Question  No.  2 


Section  8.200  of  the  Charter  provides  that  positions  in 
any  office,  agency  or  department  of  the  city  and  county  are 
created  by  appropriation  ordinance  of  the  Board  of  Supervisors; 
and  before  a  position  is  created,  the  Civil  Service  Commission 
shall  give  the  proper  designation  and  classification  to  such 
position  based  on  the  duties  and  responsibilities  thereof.   It 
is  clear  that  it  is  the  Board  of  Supervisors  and  not  the  Civil 
Service  Commission  who  creates  or  abolishes  city  and  county 
positions. 

The  subject  positions  of  executive  director  and  assistant 
secretary  to  the  board  of  parole  commissioners  have  already  been 
established  by  appropriation  ordinance  enacted  by  the  Board  of 
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Supervisors.   Therefore,  the  Civil  Service  Commission  has 
no  authority  with  regard  to  the  establishment  of  those 
positions. 

Very  truly  yours. 


TPIGMAS   M.    O'CONNOR 
City   Attorney 


If 


^  Letter  Opinion  No.  77-26 


July  11,   1977 


DOCUMENTS 

OCT  7     1977 

SAN  FRANCISCO 

Honorable  Andrev/  Casper,  Chief 
San  Francisco  Fire  Department 
260  Golden  Gate  Avenue 
San  Francisco,  California   94102 

Subject:   Attendance  of  Eraployee  MtnuDern  at  Meeting^i  of  Reti:ce:r.ent 
Board  and  Health  Service  Board  During  VJorking  Hours 

Dear  CJiief  Ccisper: 

This  is  in  response  to  your  oral  request  fox*  rriy  opinion  v:hethr-r 
it  is  required  that  you  grant  members  of  your  Department,  v;ho  have 
been  elected  to  the  Retirenient  Board  and  Health  Service  Board,  time 
off  from  their  reguleir  assignrrients  to  attend  meetings  of  those  Boards, 

Both  the  Retirer:i3nt  Board  and  Hea3.t}.'.  Service  Board  are  created 
by  specific  provisions  of  the  Charter.   (Sections  3.670  and  3-GSO) 
The  Charter  prescribes  that  each  Board  shall  have  as  raembers  three 
employees  of  the  City  and  County  who  are  elected  by  the  menibers  of 
the  P.etireir-ent  System  juid  Health  Sox'vice  System,  respectively. 

These  Charter  provirvions  evidence  an  intention  that  ornployeec 
of  the  City  and  County  play  an  active  role  in  the  management  of 
the  Rotireinent  System  and  "the  Health  Service  Syster.i..   For  those 
|emplcyoc3s  elected  to  laeuvbership  on  these  Kor-.rdn,  the  duties  related 
,to  such  membership,,  incliiding  iittendanoo  at  meeting:.;,  are  incidental 
!to  their  normal  duties. 

Since  the  Charter  requires  that  there  be  employee  meinl:)ers  on 
these  Boards,  there  is  an  implicit  requiroRient  that  such  employee 
meniloers  bo  permitted  to  attend  meetings  of  their  Boards. 
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Accordingly,  each  such  employee  member  should  be  permitted 
to  be  av/ay  from  his  or  her  regular  assignment  to  attend  such 
meetings,  subject,  however,  to  the  condition  that  the  efficient 
operation  of  the  employee '  s  department  v;ill  not  suffer  as  a 
result. 

You  are  advised  accordingly. 

Very  truly  yours. 


TIIOKAS  M.  O'COlsUGR 
City  /attorney 


I 


5f  Cch  A-ttruu^ 


-r  Letter  Opinion  No.  77-27 


July  12,    1977 

DOCUMENTS 

Hon.    George  R.   Mc scone  nnr  '-      icr- 

Mayor  OCT   ^       19// 

2C0     City  Kail 

„      „      -^  .  ^   -,  .  -.  SAN  FRANCISCO 

San  Francisco,  Calii .  «jblic  library 

Subject:   Use  of  Hotel  Tajc  to  Fund  Bond  Interest 
Pa^^nents  of  the  San  Francisco  Housing 
Authority  for  Purchase  of  International 
Hotel  and  Various  Questions 

Dear  Mayor  Mo scone; 

This  is  in  response  to  your  reques't  for  an  opinion 
relating  to  the  acquisition  of  the  International  Hotel  by  the 
San  Francisco  Housing  Authority.   The  questions  posed  are  as 
f  ollov;s : 

1.  AssiLT.ing  the  Housing  Authority  authorized  issu- 
ance of  bonds  for  acquisition  of  the  International 
Hotel,  may  the  proceeds  fron  the  Transient 
Occupancy  Tax  (Hotel  Tajc)  be  used  to  defray  bond 
interest  or  redemption  cost  of  the  San  Francisco 
Housing  Authority. 

2.  May  the  City  and  County  of  San  Francisco  use 
community  development  funds  for  the  acquisition 
and  rehabilitation  of  the  International  Hotel  by 
the  San  Francisco  Housing  Authority? 

3.  V/hat  priority  can  be  given  to  current  residents 
of  the  International  Hotel  if  the  parcel  is 
acquired  by  the  San  Francisco  Housing  Authority? 

Your  questions  ;^^ill  be  answered  in  the  order  presented. 

The  Transient  Occupancy  Tax,  or  Hotel  Ta;<,  is  provided 
for  in  Part  III  of  the  San  Francisco  Municipal  Code,  Article  7  com- 
mencing with  Section  501  to  and  including  Section  5l8.   After 
various  definitions.  Section  502  of  the  Code  provides  that  there 
shall  be  a  tax  of  six  percent  [G^j)    on  the  rent  for  every  occupancy 


.••* 
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of  a  guest  roo.-n  in  a  hotel  in  the  City  and  County  on  and  after 
Ja.rvda.rir  1,   1973.   Assuming  that  the  Board  of  Supervisors  nade  no 
other  provision  in  the  ordinance j  all  funds-  collected  v/culd  be 
deposited  in  the  general  fund  of  the  City  and  County  used  to 
defray  the  cost  of  opera.tion  of  the  government  of  the  City  and 
County  of  San  Francisco.   Hov;ever,  the  Board  of  Supervisors  did 
enacz   Section  515  of  Part  III  v/hich  provides  in  paragraph  2  there- 
of that  the  Ta:c  Collector  shall  transmit  all  monies  collected 
pursuant  to  this  article  to  the  Treasurer  for  deposit  to  the 
credit  of  a  special  fund  to  be  kncvm.  as  the  "Hotel  Room  Tax  Fund. " 
The  balance  of  Section  515  provides  that  the  money  will  be  ex- 
pended solely  for  the  follov.'ing  purposes.   At  a  ta:<;  rate  of  size 
percent  {Sfo) ,   or  si:c  cents  on  each  dollar,  tv;o  cents  is  allocated 
to  the  construction  of  a  convention  center  in  Yerba  Buena  Center; 
one-half  cent  to  facilitate  the  construction  of  low-income  housing 
in  the  Yerba  Buena  Center  Redevelopment  Project  Area;  one-half 
cent  to  the  retirement  of  bonds  issued  for  the  construction  and 
reconstruction  of  Candlestick  Park;  and  the  balance,  or  three 
cents,  to  be  available  for  publicit  and  advertising  purposes  as 
administered  by  the  Chief  Administrative  Officer.   An;:,^  change  in 
the  above  allocations  v/ould  require  an  amendment  to  the  ordinance 
by  the  Board  of  Supervisors.   In  addition.  Section  515  of  the  San 
Francisco  Municipal  Code  sets  forth  the  allocation  of  how  the 
proceeds  of  the  Hotel  Room  Ta;<:  can  be  expended  and  provides  that 
8.3^  of  the  total  amount  of  the  monies  collected  and  deposited  to 
the  Hotel  Room  Ta:-:  Fund  v;ould  be  specifically  appropriated  to  the 
Office  of  the  San  Francisco  Administrative  Officer  to  facilitate 
the  construction  of  low-income  housing  in  the  Yerba  Buena  Fund 
Redevelopment  Project  Area  and  "on  certain  parcels  adjacent 
thereto. 

It  is  apparent  from  the  provisions  of  the  ordinance  that 
in  order  for  monies  to  be  diverted  from^  the  Hotel  Room  Ta:'C  Fund  to 
fund  the  acquisition  of  the  International  Hotel  it  v;ould  require  an 
amendm.ent  passed  by  the  Board  of  Supervisors  to  so  provide. 

Bonds,  if  issued  by  the  Housing  Authority,  v;ould  be 
obligations  extended  over  a  period  of  years  providing  for  bond 
interest  and  redemption.   In  order  for  the  Housing  Authority  to 
rely  on  the  City  and  County  to  retire  the  bonds  plus  interest,  it 
would  be  necessary  to  submit  a  proposition  to  the  electorate 
pursuant  to  California  Constitution  Article  l6.  Section  l8,  which 
provides  in  part  as  f  ollovjs : 


,'' 
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"§l3.  Debt  limit:  county,  r.unicioal  and  school; 
r.a.lorit".'  vc~3  :cr  recair.  slc.,  oz'  scnooi  "ouild- 
ir.^3 :  e^ac-cicn  co  sxceaa  iirr.it:. 


"Sec.  l8.   No  county,  city,  tovm,  tovmship, 
board  of  education,  or  school  district,  shall  incur 
any  indebtedness  or  liability  in  any  manner  or  for 
any  purpose  eicceeding  in  any  year  the  income  and 
revenue  provided  for  such  year,  v;ithout  the  assent 
of  tv;o-thirds  of  the  qualified  electors  thereof, 
voting  at  an  election  to  be  held  for  that  purpose 
..." 

The  California  Supreme  Court  in  construing  the  constitu- 
tions held  in  the  case  of  City  of  Palm  Springs  v.  Ringwald  (1959) 
52  C.2d  620-527  as  f  ollovrs  : 

• 

"[10]   The  purpose  of  section  l8.  Article  XI, 
of  the  Constitution  is  not  to  interfere  v;ith  the 
city's  exercise  of  its  discretion  in  determining 
for  V7hat  objects  of  public  convenience  and  welfare 
its  power  shall  be  exercised  or  for  which  money  may 
be  appropriated.   It  is  designed  to  afford  the 
people  who  are  required  to  pay  the  cost  of  providing 
such  objects  of  public  convenience  and  welfare  and 
opportunity  to  express  their  approval  or  disapproval 
of  a  long-term  indebtedness.   The  constitutional 
provision  does  not  prohibit  the  legislative  body  of 
the  city  from  spending  any  or  all  of  its  current 
income  for  whatever  it  deems  proper  or  necessary 
objects  of  public  convenience  or  welfare.   It  simply 
provides  that  the  legislative  body  may  not  encumber 
the  general  funds  of  the  city  beyond  the  year's 
inccm.e  v;ithout  first  obtaining  the  consent  of  two 
thirds  of  the  electorate," 

In  City  of  Palm  Sc:rln-i:s  v.  Ringv;ald,  suora,  the  City  of 
Palm  Springs  aoTsemp-cea  zo   finance  the  cons"cruction  of  a  parking 
facility  to  be  financed  by  revenues  pledged  from  various  sources 
including  the  creation  of  a  special  fund  to  be  supplied  from  future 
revenues  from  the  city's  sales  and  use  tajces.   The  court  in  reviev:- 
ing  the  sources  of  funding  specifically  held  that  the  constitutional 
provision  (then  Icnovm  as  Section  lo.  Article  XI,  now  Article  l6. 
Section  l3),  prohibited  the  pledging  of  sales  and  use  taxes.   The 
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the  ozher  types  o^  ^?n?cle  Jnd  ?ev<=?i°?^r°-^^-:-:^:^  ^^es  but  also 
lor  the  general  fund."         re /enue •  oaxes  rhat  produce  revenue 


vote  o 


In  addition  to  DledT-J-rr  ri^-^-,,^^ 
.  ^  .    :he  electorate,  the^^rs^i^tl-!  ^^^^J^^^  ^y  a  t'.vo-thirds 
puDlic  i--r,orovernent3.   Th^'s  is  w5,  °'^^-  ^^^''^^^  ^"o-"  financing 
requires  the  an:.ual  re^r^l  "v^.°!^^f .^^^^\t~^^-^^^i^*S  '^'^nich 
the  San  Francisco  Housing  AS^hoj;--"^.  \:htg''?^'-^  ^=^^^=^^  ^^^^  as 
would  be  sufficient  to  rlt^^^  ?hitonri?  ^  ^^""^  -^"*^1  pa^-nents 
ceeas  of  v;hich  could  be  ussd^-o  S,  T^  -"-''^  interest,  the  pro- 
Ho'-'ev^-.'  a-^  -^u^  -v^    -   usea  oo  purchase  the  Tn-^'=>'na  +  ^r^r^^^  fr   -, 
nu.,e/^^,  ao  ohe  Nove.T.ber  ?,  1G7^Vt^^^,-^„  ,.  mo^rnational  Ho-cel. 

Francisco  added  section  7~^0Q  -n  tit  n^  \^'^'^   voters  of  San 

ir.aJority  voter  approval  l^^orc.^^   JS?  J^S'Jinan'"'  "'^-^^'^^^ 

xor  ±ease  financing  to  occur. 

the  City  anrcolnrof°-sln'F?S.:ijL^o^  ^"'^^  ^°^=-^-  ^^^  -e  by 
funds  for  the  accuisition  anfJeh^Mi  ?J.2°'"''''^r^y  developr.ent   ^ 
Hcrel  by  the  San  Francisco  3ou^-n^JnJC^T°^  °^  ^^'^^^  International 
the  United  States  Deoa-trent  o-  3"n^?^  ^^:^^^-   ^^  regulations  of 
ter:plate  the  use  of  ccA.-^^ni-v  dpS^o  "^^  ^""^  "'"^'^  Development  co^- 
and  rehabilitation  o?  sti^Jti-.^r'S^-^e^^^^^-^^  ^"^^  the  kcauisitLn 
there  is  an  agreement  beS^^athe  r?f./  ?  ^S-*   ^^^  ^^^-  present  time 
and  Housing  Authority  aStho^iz?^.  Jh^  ""^  ^^^^^^  °^''  ^an  Francisco 
funds  for  the  accuisnion  of  thP°Tn?  ""^t  °'  ^o^^-^-^nity  develocment 
to  be  repaid  to  the  City  aSd  SSntv  bfthf  f'-.'^^'!^  ^'^^""^  ^^e'  f  u.nds 

ohat  Lhe  Housing  Authority  would  c on t inn ^-^     ^^  com;emplated 
aioer  acquisition,  a  new  rp^ni ,,--,•     ^^®  "-^   operate  the  faciHt^'^s 

board  Of  supervisor^  authSJl^-n^Tne^A^^  "^^^^  *°  ^^  passed  by'the 
Authority.  -nori^.n^  a  new  agreement  with  the  Hous in- 

given  to  cSrent''Jes'i?en?''o^  thi%''?  "^^  "^^*  P-^i°^ity  ^'^ould  be 
building  is  accuir^d  by  the  qpn  S  ^^^^^^^^ional  Hotel  if  the 
Section  34322  o'f  the  Health  anS  L'"?"^^^^^ /^°^^i^S  Authority! 
Authorities  generally  o?ovidefthJ?dL??^^  relating  to  Housing 
be  leased  only  to  persons  of  Lwfnr?^^^-"^  accommodations  can 

anf  "^  ^ij^^^i^l  reach,  tha?  the  diell?n/So  """^^-^^^  ^^^^^^^  "^^^^^ 
and  sanitary  without  overc-owdin^  thS°^?''''°'"'^°''^"^i°^s  ^e  safe 

lin:its  for  occupancy,  takin°  ?SS'  that  the  Authority  fi;,  income 
composition,  age  and  ohv^irfi  h   .^''''^-^^^^*i°"  the  family  size 
the  Housing;Au?hor^VJi:s^orovide^''r;^  sectio^  34311.2  of 

selection  of  applicants.   The  Ai,-?ovf-^   !^'^^'^'^  system  for  the 

adopt  and  promulgate  regulSons^^sJabL-^i'^;  f^i.^^^^^^  ^^^ 

u-L-br.mg  a  plan  for  selection 
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of  aoplicants.   This  is  a  responsibility  placed  on  the  Housing 

Authority  by  state  lav:  and  it  v;ould  be  up  -to  the  Housing  Authority 

to  nial:e   its  deterr.ination  as  to  what  preference  should  be  given 

to  eligible  applicants.   See  Banl-cs  v.  Housing:  Authority  of  the 

Ci~"'  and  Ccuntv  of  San  Francisco  120  Cal.ApD.2d  Ij  cert.  den.  3^7   U.S. 

The  Housing  Authority  would  be  the  sole  arbiter  as  to 
v.'hat  rehabilitation  v;ould  be  necessary.'  to  provide  safe  and  sanitary 
acccrriodation  to  the  occupants.   Section  3^522  of  the  Health  and 
Safety  Code  ir.poses  this  duty  on  the  Housing  Authority  to  detemine 
what  it  feels  necessar;;,^  to  provide  safe  acconnodations  for  tenants 
of  housing  authority  structures. 

In  surir.aryj  you  are  advised  that  (1)  in  order  for  the  City 
and  County  of  San  Francisco  to  pledge  funds  from  the  hotel  ta:c  it 
v;ould  require  a  two-thirds  vote  of  the  electorate  and  an  amend-ent 
to  the  code  in  order  for  Hotel  Tax  Funds  to-' be  diverted  to  support 
bonds  issued  by  the  San  Francisco  Housing  Authority;   (2)  it  v;ould 
require  a  r.ajority  vote  if  lease  financing  arra.ngements  v:ere  to  be 
entered  into  with  the  San  Francisco  Housing  Authority;  (3)  the 
City  and  County  of  San  Francisco  nay  use  contnunity  development 
funds  for  the  acquisition  and  rehabilitation  of  the  International 
Hotel  if  proper  steps  are  follov/ed-,  as  set  forth  above;   (4)  it 
is  solely  up  to  the  Housing  Authority  to  deterriine  v;hat  priorities 
ce.n   be  given  to  current  residents  of  the  International  Hotel  and 
also  to  detenr.ine  what  is  necessary  to  provide  safe  and  sanitary 
accorxiodations  to  the  occupants. 

Very  truly  yours. 


Y'u''r^u..]  Ill  iXi  h  II  /  I 


I 

THOMAS   M.    O'CONNOR 
City  Attorney 
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OCT  7     1377 

SAN   FRANCISCO 
fauBLlC  LIBRARY 

Honorable  Mayor  George  R.  Moscone 

200  City  Hall 

San  Francisco,  California  94102 

Subject:  Consular  Property  Tax 
Exemption 

Dear  Mayor  Moscone: 

This  letter  is  in  response  to  your  inquiry  concerning 
the  taxable  or  tax  exempt  status  of  real  property  leased  by 
the  Government  of  Ireland  for  its  consular  offices. 

The  common  law  distinction  made  by  the  California 
Attorney  General  bet^-7een  o^imed  property  and  leased  property 
is  fundamental  and  is  recognized  in  Article  32  of  the  Vienna 
Convention,  to  V7hich  both  the  United  States  and  Ireland  are 
parties.   Section  1  thereof  provides  that  "Consular  premises 
...  of  which  the  sending  State  ...  is  the  owner  or 
lessee  shall  be  exempt  from  all  .  .  .  taxes  .  .  .";  but  Sec- 
tion 2  thereof  provides  that  "The  exemption  from  taxation  .  , 
.  shall  not  apply  to  such  .  .  .  taxes  if,  under  the  law  of 
the  receiving  State,  they  are  payable  by  the  person  v7ho 
contracted  with  the  sending  State  .  .  .". 

Stated  another  way,  Article  32  of  the  Vienna  Convention 
provides  that  leased  consular  premises  are  exempt  from  tax 
unless  such  taxes,  under  local  law,  are  payable  by  the  o^^mer- 
lessor. 
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Under  California  law,  real  property  taxes  ordinarily 
are  payable  by  the  ovmer  of  such  property  (Ohrbach's,  Inc., 
V.  County  of  Los  Angeles  (1961)  190  Cal.App.2d  575;  Rothman 
V.  Counuv  of  Los  Angeles"  (1961)  193  Cal.App.2d  522),  subject 
to  certain  exceptions  not  applicable  here.   Although  the 
economic  burden  of  real  property  taxes  on  leased  premises 
traditionally  is  passed  on  to  the  lessee,  California  law 
does  not  require  such  a  "pass  on". 

The  subject  assessment  was  made  against  the  nonexempt 
owner-lessor  of  the  subject  premises,  and  the  property  taxes 
accordingly  are  payable  by  such  owner-lessor.   Therefore, 
under  the  long  standing  interpretation  of  the  law  in  this 
field,  the  assessment  clearly  was  proper  and  correct. 

The  request  for  my  opinion  suggests  that  recent  deci- 
sions of  the  United  States  Supreme  Court  --  presumably 
Diamond  National  Corp .  v.  California  State  Board  of  Equalization 
(1976)  425  U.S.  278,  Gurley  v.  Rohden  (1975)  421  U.S.  200, 
and  First  Agricultural  Bank  v.  Tax  Cgm'n  (1968)  392  U.S.  339  -- 
require  an  upaate  and  reappraisal  of  this  legal  question. 
Diamond  National  and  Agricultural  Bank,  hov7ever,  held  only  that 
national  banks,  as  instrumentalities  of  the  federal  government, 
are  exempt  from  state  and  local  taxes  on  their  purchases  where 
applicable  tax  legislation  requires  that  the  sales  tax  be 
passed  on  to  the  purchaser-bank.   Gurley,  on  the  other  hand, 
indicated  that  no  exemption  exists  where  the  state  or  local 
statute  did  not  require  the  tax  to  be  passed  on  to  the  exempt 
consumer.   The  court  said: 

"The  economic  burden  of  taxes  incident  to  the 
sale  of  merchandise  is  traditionally  passed  on  to  the 
purchasers  of  the  merchandise.   Therefore,  the  deci- 
sion as  to  where  the  legal  incidence  of  either  tax 
falls   is  not  determined  by  the  fact  that  petitioner, 
by  increasing  his  pump  prices  in  the  amounts  of  the 
taxes,  shifted  the  economic  burden  of  the  taxes  from 
himself  to  the  purchaser-consumer.   The  Court  has 
laid  to  rest  doubts  on  that  score  raised  by  such 
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decisions  as  Panhandle  Oil  Co.  v.  Mississinni  px  t-pI 
i^'  277  U.S.  218  (iU28);  Indil^  Motorcycle  Co^  v' 

^Z     t   f  ^f"  2^\y7^-  570-19J1);  and  Kem-Lirr.erick. 
In^  V.  ScurTock,  347  U.S.  110  (1954),  at  least  under 
taxing  scnemes,  as  here,  where  neither  statute 
required  petitioner  to  pass  the  tax  on  to  the  purchaser- 


fT.^  c-     — -°^e^>  it  is  not  clear  that  foreign  goverments  eniov 
the  sane  scope  of  tax  exemption  as  instrumentalities  Sfthe^^ 


More 
ne  sc  ^ 
United  States. 


les<.or  of  ?L?^   ^^^  property  taxes  fall  upon  the  ovmer- 
rPnn?L  ^>..^^^   premises,  and  since  California  law  does  not 
reouire  that  the  lessor  pass  on  these  taxes  to  the  lessee 
It  continues  to  be  my  opinion  that  where  real  property  is' 
only  leased,  and  not  owned,  by  a  foreign  government  for 
consular  purposes,  the  o;vner-lessor  of  the  property  is  liable 
for  real  property  taxes  on  the  full  value  of  the  p?operty 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


i_» 


Sf  ClK  Att)~ULju, 
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SAN    FRANCISCO 
IMJBUC  LlBRARIt 


Honorable  Quentin  L.  Kopp 

President 

Board  of  Supervisors 

City  and  County  of  San  Francisco 

235  City  Hall 

San  Francisco,  CA   94102 

Subject:   Limitation  Of  Campaign  Contributions 
To  Multiple  Measure  Committee 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  recent  question  in  which 
youask  whether  or  not  Section  16.508  of  the  San  Francisco 
Municipal  Election  Campaign  Contribution  Control  Ordinance 
prohibits  contributions  by  a  person  to  a  committee  formed 
to  oppose  two  (2)  ballot  measures  in  excess  of  Five  Hun- 
dred Dollars  ($500.00). 

The  pertinent  portion  of  Section  16.508  reads  as  fol- 
lows : 

"Sec.  16.508   Campaign  contributions- 
limitations.  ~ 


"(b) (1)   No  person  shall  make,  and  no 
campaign  treasurer  shall  solicit  or  accept, 
any  contribution  which  will  cause  the  total 
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amount  contributed  by  such  person  with  re- 
spect to  a  single  election  in  support  of 
or  opposition  to  any  measure  requxring  a 
simple  majority  vote  for  its  adoption  to 
exceed  five  hundred  dollars  ($500)." 

The  section  is  clear  that  the  limit  is  Five  Hundred 
Dollars  ($500.00)  when  there  is  a  comiaittee  formed  to 
support  or  oppose  a  single  ballot  measure.   The  section 
is  not  clear  when  a  single  committee  is  formed  to  support 
or  oppose  multiple  ballot  measures. 

Supervisor  John  L.  Molinari  asked  the  same  question 
in  October  19  76.   In  reply  to  Supervisor  Molinari  I 
stated  as  follows: 

"The  Campaign  Contribution  Control  Ordi- 
nance in  Section  16.503(b)  defines  'committee' 
as  follows: 

"(b)   'Committee'  shall  mean  any  person 
acting,  or  any  combination  of  two  or  more  per- 
sons acting  jointly,  in  behalf  of  or  in  opposi- 
tion to  a  candidate  or  to  the  qualification  for 
the  ballot  or  adoption  of  one  or  more  measures. " 
(Emphasis  added) 

"The  most  reasonable  interpretation  of  this  sec- 
tion would  be  that  'San  Francisco  For'  would  be 
a  single  committee  when  acting  in  behalf  of  the 
adoption  of  multiple  propositions  rather  than 
being  a  separate  committee  for  each  proposition. 

"Section  16.508(b)  of  the  Ordinance  limits 
the  amount  of  campaign  contributions  by  individ- 
ual contributors  and,  although  this  section  does 
not  prohibit  a  contribution  up  to  the  maximum  by 
an  individual  contributor  for  each  proposition 
on  the  ballot,  it  does  restrict  a  campaign 
treasurer  from  accepting  a  contribution  in  ex- 
cess ot  the  maximum  amount  
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"You  should  be  further  advised  that  the  in- 
terpretation I  have  given  herein  seems  to  me  to 
be  the  most  reasonable;  hov/ever,  the  language  is 
subject  to  a  different  interpretation.  Since 
the  District  Attorney  is  the  enforcement  officer 
for  the  Ordinance,  you  may  wish  to  seek  his  view 
of  the  matter. " 

As  I  stated  in  my  letter  to  Supervisor  Molinari ,  it  is 
the  intention  of  the  Ordinance  that  the  limit  v;ould  be  Five 
Hundred  Dollars  ($500.00)  to  a  committee  supporting  multiple 
measures.   There  is,  however,  sufficient  uncertainty  in  the 
wording  so  as  to  cause  confusion  in  some  contributors  that 
the  limit  is  Five  Hundred  Dollars  ($500.00)  for  each  measure 
of  a  multiple  measure  committee  and  the  Ordinance  is  penal 
in  nature.   It  is,  therefore,  my  opinion  that  the  Ordinance 
should  be  amended  to  specifically  state  that  the  Five  Hun- 
dred Dollar  ($500.00)  limit  applies  to  committees  formed  to 
support  multiple  measures. 

Very  truly  yours. 


THOMAS  iM.  O'CONNOR 
City  Attorney 
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Mr.  R.  Spencer  Steele 

Zoning  Administrator 

Department  of  City  Planning 

City  and  County  of  San  Francisco 

100  Larkin  Street 

San  Francisco,  CA   94102 

Subject:   Authority  Of  City  Planning 

Commxssion  To  Review  Building 
Permit  Applications  Within  A 
Redevelopment  Project  Area 

Dear  Mr.  Steele: 

This  letter  is  in  response  to  your  request  for  an  opinion 
as  to  the  extent  of  the  jurisdiction  of  the  City  Planning  Com- 
mission with  respect  to  review  of  a  project  within  the  boundaries 
of  the  approved  Redevelopment  Plan  tor  Diamond  Heights  Redevelop- 
ment Project.   The  project  in  question  is  a  forty-four  (44)  unit 
apartment  structure  located  on  Diamond  Heights  Boulevard  north  of 
Duncan  Street.   You  further  advise  that  the  contemplated  project 
is  in  conformity  with  the  provisions  of  the  City  Planning  Code 
and  the  approved  Redevelopment  Plan.   For  a  proper  consideration 
of  this  request  for  an  opinion  some  background  material  must  be 
outlined. 

The  original  Redevelopment  Plan  for  the  Diamond  Heights  ap- 
proved Redevelopment  Project  Area  B-1  v^as  approved  and  adopted 
by  Ordinance  No.  9369  (Series  of  1939)  whereby  the  area  in  ques- 
tion was  to  be  placed  in  a  R-i  classification  for  zoning  purposes. 
Subsequent  to  that  date,  the  Redevelopment  Agency  initiated  a 
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plan  change  by  Resolution  No.  43-63,  adopted  April  17,  1963, 
whicft  recommended  certain  changes  in  the  approved  Redevelop- 
ment Plan  for  the  Diamond  Heights  area,  including  a  change 
of  land  use  ror  the  area  from  single  family  homes  to  multi- 
ple family  dwellings. 

The  recomm.ended  plan  change  was  transmitted  to  the  De- 
partment of  City  Planning,  which  approved  the  recommended 
plan  change  and  so  advised  the  Board  of  Supervisors.   At  its 
meeting  of  January  20,  1964  the  proposed  amendment  was  adopted 
by  the  Board  of  Supervisors  by  Ordinance  No.  10-64. 

At  the  time  that  the  original  Redevelopment  Plan  was 
adopted,  a  cooperation  agreement  was  entered  into  between  the 
City  and  County  of  San  Francisco  and  the  Redevelopment  Agency. 
The  cooperation  agreement  was  approved  by  Resolution  No.  16083 
(Series  of  1939).   Tne  agreement  was  executed  on  November  16, 
1955. 

On  July  2,  19  76  an  amendment  for  the  dispostion  of  land 
for  private  redevelopment  was  executed  between  the  Redevelop- 
ment Agency  of  the  City  and  County  of  San  Francisco  and  the 
proposed  developer,  BRB  Homes,  Inc.,  a  California  corporation. 

The  Redevelopment  Agency  of  San  Francisco  is  a  state 
agency  functioning  under  stale  law  to  fulfill  state  purposes. 
(See  Fellom  v.  Redevelopment  Agency  (1958)  157  Cal.App.2d 
243;  Andrews  v.  City  of  San  Bernardino  (1959)  175  Cal.App.2d 
459.)   After  the  adoption  of  a  Redevelopment  Plan  by  the  Board 
of  Supervisors  and  receipt  of  the  plan  by  the  Agency,  the 
Agency  is  vested  with  responsibility  for  carrying  out  the  plan 
(Section  33372,  Health  and  Safety  Code.)   The  Agency  is  charged 
with  the  acquisition  of  and  sale  of  all  property  within  the 
Redevelopment  Survey  or  Project  Areas  (see  Sections  33391, 
33392,  33430,  33431  and  33432  of  the  Health  and  Safety  Code.) 

The  applicable  section  of  law,  specifically  Section  33220 
of  the  Health  and  Safety  Code,  is  quoted,  in  part,  as  follows: 
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"33220.   Pov/ers  of  public  bodies.   For 
the  purpose  of  aiding  and  co-operating  in  the 
planning,  undertaking,  construction,  or  oper- 
ation of  redevelopment  projects  located  within 
the  area  in  which  it  is  authorized  to  act,  any 
public  body,  upon  the  terras  and  with  or  with- 
out consideration  as  it  determines,  may: 


"(d)   Plan  or  replan,  zone  or  rezone  any 
part  of  such  area  and  make  any  legal  exceptions 
from  building  regulations  and  ordinances. 

"  (e)   Enter  into  agreements  v/ith  the  fed- 
eral government,  an  agency,  or  any  other  public 
body  respecting  action  to  be  taken  pursuant  to 
any  of  the  powers  granted  by  this  part  or  any 
other  law;  such  agreements  may  extend  over  any 
period,  notwithstanding  any  law  to  the  contrary." 

Pursuant  to  the  above  quoted  statute  and  former  Section 
33018  of  the  Health  and  Safety  Code,  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco  and  the  Redevelopment 
Agency  entered  into  a  cooperation  agreement  as  noted  above. 
Subsection  7(e)  provides  as  follows: 

"The  City  further  agrees  that,  subject  to 
applicable  law  and  the  policies  and  procedures 
established  under  its  Charter  and  existing  codes 
and  regulations ,  it  will  aid  and  cooperate  in 
the  undertaking  of  the  project  by: 


" (e)   Making  the  necessary  changes  in  zon- 
ing use  districts  within  the  Project  Area  so  as 
to  conform  to  the  land  use  provisions  of  the 
Redevelopment  Plan." 
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Ordinance  No.  9359  (Series  of  1939),  which  adopted . the 
approved  Redevelopment  Plan  for  Diamond  Heights,  provided 
in  Section  9  thereto,  in  part,  as  follov/s: 

"Section  9.  Legislative  and  Administrative 
Cooperation.  In  order  to  implement  and  facili- 
tate the  effectuation  of  the  Redevelopment  Plan 
hereby  approved  it  is  found  and  determined  that 
certain  official  action  must  be  taken  by  the 
City  and  County  of  San  Francisco  with  reference 
among  other  things  to: 


"5.   Making  the  necessary  changes  in  zoning 
use  districts  within  the  Project  Area 
so  as  to  conform  to  the  land  use  pro- 
visions of  this  Redevelopment  Plan. 


"and  accordingly  the  Board  of  Supervisors  hereby; 


"(b)   directs  the  various  officials,  depart- 
ments, boards  and  agencies  of  the  City 
and  County  of  San  Francisco  having  ad- 
ministrative responsibilities  in  the 
premises  likewise  to  cooperate  to  such 
end  and  to  exercise  their  respective 
functions  and  powers  in  a  manner  con- 
sistent with  said  Redevelopment  Plan; 


The  Courts  of  this  State  have  reviewed  cooperation  agree- 
ments and  the  leading  case  on  this  subject  is  Housing  Authority 
vs.  City  of  Los  Angeles,  38  Cal.2d  853,  where  the  City  Council* 
of  Los  Angeles  rescinded  its  approval  of  a  low-rent  housing 
project  after  the  housing  authority  had  proceeded  in  much  the 
same  fashion  as  the  local  Redevelopment  Agency  in  the  instant 
case.   The  Court,  at  page  868,  supra,  stated  as  follows: 
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"It  is  assumad  that  the  rescission  of  prior 
action  may  appropriately  be  accomplished  by  a 
municipal  legislative  body  where  rights  of  third 
persons  have  not  intervened.   The  application  of 
this  recognized  principle  is  to  matters  of  muni- 
cipal concern.   (McConoughey  v.  Jackson,  101  Cal. 
265  [35  P.  863].)   Here  the  state  law  is  control- 
ling in  a  matter  of  state  concern.   Thereby  the 
city  is  authorized  to  contract  in  respect  to  the 
granted  pov/ers ,  but  it  is  also  bound  to  compliance 
therev/ith  accordingly.   (Kleiber  v.  City  and  County 
of  San  Francisco,  supra,  18  Cal. 2d  718,  724-725.) 
As  also  shown  in  the  Dockweiler  case  (Housing  Au- 
thority v.  Dockweiler,  supra,  14  Cal. 2d  at  pp. 
456-457) ,  with  citation  of  McNulty  v.  Owens,  188 
S.C.  377  [199  S.E.  425]  (See,  also,  Rutherford  v. 
City  of  Great  Falls,  107  Mont.  512  [86  P. 2d  656, 
661] ) ,  the  cooperation  agreement  is  not  an  unauth- 
orized attempt  by  the  city  to  bind  itself  as  to 
the  exercise  of  governmental  functions.   It  is 
simply  an  authorized  contract  to  cooperate  in  the 
performance  of  those  functions  and  as  such  is 
valid.   Thus  control  of  city  streets  is  a  govern- 
mental function  which  the  city  without  authority 
may  not  by  contract  prohibit  or  curtail.   [Cita- 
tions.]  But  as  pointed  out  the  city  is  authorized 
under  the  state  law  to  cooperate  by  contract  with 
the  housing  authority  in  the  exercise  of  the 
granted  pov/er  to  close  city  streets,  and  in  doing 
so  is  acting  pursuant  to  the  statute  in  a  matter 
of  state  concern." 

Further,  at  page  869,  the  court  in  the  Housing  Authority 
case,  supra,  stated  as  follows: 


"In  State  ex  rel.  Great  Falls  Housing  Author- 
ity V.  City  of  Great  Falls,  110  Mont.  318  [100  P. 2d 
915],  mandate  was  sought  directing  the  city  to  com- 
ply with  its  agreement  to  rezone  areas  and  vacate 
or  close  streets.   In  issuing  the  writ  the  court 
said  (100  P. 2d  at  p.  921):  'The  refusal  of  the  city 
council  ...  to  comply  with  the  requests  of  the 
Authority  to  vacate  the  streets  and  rezone  the  lo- 
cation was  a  useless  act.   The  acts  of  the  city 


Letter  Opinion  No.  77-30 


Mr.  R.  Spencer  Steele 


August  3,  1977 


council  of  a  contractual  nature  cannot  be  repu- 
diated by  any  subsequent  council,  whether  the 
merrbership  of  the  council  be  the  same  or  not. 
When  the  council  authorized  the  creation  of  the 
Great  Falls  Authority  it  assumed  all  the  obli- 
gations involved  essential  to  a  perfected  pro- 
ject. '   In  declaring  (at  p.  922)  that  under  the 
housing  act  both  the  city  and  the  housing  au- 
thority were  state  agents  to  achieve  the  state 
objectives,  the  court  distinguished  municipal 
and  state  pov/ers  and  action,  and  was  careful  to 
admonish  that  the  opinion  should  not  be  construed 
to  impair  the  local  self-government  or  home  rule 
powers  of  the  city.   There  is  no  inconsistency  or 
disharmony  in  the  city's  functioning  pursuant  to 
its  fundamental  law  in  respect  to  municipal  func- 
tions and  powers,  and  pursuant  to  the  state  law 
as  to  specific  powers  granted  in  matters  of  state 
concern."   (Citations.) 

It  appears  from  your  letter  that  the  City  Planning  Com- 
mission has  been  requested  to  review  the  proposed  permit 
application  and  to  exercise  its  discretion  on  the  permit 
application  pursuant  to  Section  26,  Part  III,  of  the  San 
Francisco  Municipal  Code,  which  authorizes  a  permit  issuing 
department  to  exercise  its  sound  discretion  as  to  whether 
said  permit  should  be  granted,  transferred,  denied  or  re- 
voked.  This  section  has  been  the  subject  matter  of  an 
opinion  of  this  office  and  by  various  Court  decisions, 
including  Lindell  Co.  vs.  Board  of  Permit  Appeals,  23  Cal. 
2d  303. 


However,  in  this  case  the  City  Planning  Commission  has 
exercised  its  discretion  when  it  approved  the  amendments  to 
the  Redevelopm.ent  Plan,  adopted  by  Ordinance  No.  10-64. 
Under  the  original  plan,  as  adopted,  they  were  directed  by 
the  Board  of  Supervisors  to  cooperate  and  to  exercise  its 
functions  and  pov/ers  in  a  manner  consistent  with  the  Rede- 
velopment Plan.   One  of  the  provisions  of  the  Redevelopment 
Plan  is  to  sell  land  for  private  redevelopment  and  the  Re- 
development Agency  is  charged  with  a  duty  under  the  Health 
and  Safety  Code  to  dispose  of  property  in  an  approved  Rede- 
velopment Project  area.   It  should  also  be  pointed  out  that 
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there  is  a  contract  of  sale  from  the  Agency  to  the  developer 
and  third  party  rights  have  intervened.   The  City  Planning 
Coirjnission  unilaterally  does  not  have  the  authority  to  re- 
scind the  action  taken  by  the  previous  Planning  Commission, 
which  found  the  proposed  Redevelopment  Plan  to  be  in  con- 
formity v/ith  the  Master  Plan. 

Under  the  facts  and  circumstances  of  this  case  it  is 
my  opinion  that  the  Planning  Commission  does  not  have  the 
authority  to  exercise  discretionary  review  of  the  building 
permit  applications  presently  pending  in  the  Department  of 
City  Planning  for  approval  of  the  construction  of  the  forty- 
four  (44)  unit  project. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable    George    R.    Moscone  awBi-ic  l 

Mayor 

City  and  County  of  San  Francisco 

200  City  Hall 

San  Francisco,  CA   94102 

Subject:   Rev/ard  For  Witness 
In  Criminal  Action 

Dear  Mayor  Moscone: 

This  is  in  response  to  your  letter  of  July  25,  1977 
wherein  you  advise  that  the  District  Attorney  and  the 
Police  Department  has  asked  that  you  provide  a  reward 
for  a  witness  whose  cooperation  with  the  Police  Depart- 
ment, at  great  personal  risk,  led  to  the  arrest  and 
conviction  of  tv/o  extremely  dangerous  individuals  en- 
gaged in  the  illegal  trafficking  of  high  explosives  in 
the  Bay  Area.   You  have  requested  my  opinion  as  to  your 
authority  to  comply  with  this  request. 

The  term  "reward"  has  been  defined  as  "a  sum  of  money 
or  other  compensation  offered  to  the  public  generally,  or 
to  a  class  of  persons,  for  the  performance  of  a  designated 
service."   (77  Corpus  Juris  Secundum,  p.  365.) 

As  pointed  out  in  prior  opinions  of  this  office,  in 
the  absence  of  express  authorization,  a  municipal  corpo- 
ration, such  as  the  City  and  County  of  San  Francisco,  has 


.» 
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not  the  power  to  offer  rewards  for  violations  of  the  crim- 
inal laws  of  the  State.   (Brite  v.  Board  of  Supervisors  of 
Siskiyou  County,  21  Cal.App.2a  233.)   An  exception  has  been 
made  where  the  need  for  protection  is  peculiarly  local  or 
the  reward  is  for  tne  apprehension  of  one  recognized  as  a 
menace  to  local  rights.   (Griffin  v.  City  of  Los  Angeles, 
134  Cal.App,  763.) 

In  the  present  instance  I  find  neither  express  auth- 
orization nor  a  peculiarly  local  need.   Additionally,  and 
perhaps  more  to  the  point,  it  has  been  held  that  an  act 
done  prior  to  an  offer  of  reward,  such  as  appears  to  be 
the  case  herein,  cannot  constitute  performance.   (Union 
County  V.  Hopkins,  123  A.  365.) 

Accordingly,  in  the  light  of  the  foregoing,  it  is  my 
opinion  that  the  offering  of  a  reward  in  this  case,  par- 
ticularly at  this  time,  would  not  be  within  your  power 
as  Mayor  of  the  City  and  County. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Honorable  Robert  H.  Mendelsohn 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  CA   94102 

Subject:   Legality  of  City-Wide  Permits  for 
Residential  Preferential  Parking 

Dear  Supervisor  Mendelsohn: 

Last  year  the  Board  of  Supervisors  passed  and  the  Mayor 
signed  Ordinance  No.  312-76  which  added  Article  15  to  Part  II, 
Chapter  XI  of  the  San  Francisco  Municipal  Code  (Traffic  Code), 
thereby  providing  for  the  establishment  of  residential  prefer- 
ential parking  areas  within  the  city  and  county.   The  ordinance 
authorized  the  issuance  of  permits  to  residents  of  a  preferential 
parking  area,  thereby  exempting  them  from  certain  parking  res- 
trictions.  Residents  of  other  areas  of  San  Francisco  as  well  as 
persons  residing  outside  the  city  and  county  arc  subject  to  such 
parking  restrictions  for  the  area  as  are  adopted  by  the  Board 
of  Supervisors. 

You  have  inquired  whether  in  my  opinion  it  would  be  appro- 
priate to  issue  residential  parking  permits  on  a  city-wide  basis, 
as  a  consequence  subjecting  only  non-San  Francisco  residents  to 
the  preferential  parking  area  parking  restrictions.   It  is  my 
opinion  that  such  a  procedure  would  substantially  undermine  the 
legislative  basis  upon  which  the  ordinance  is  founded. 
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As  I  expressed  in  Opinion  Letter  No.  76-23,  one  of  the  primary 
bases  supporting  the  enactment  of  a  preferential  parking  system  is 
concern  for  preservation  of  neighborhood  living  within  a  major  ur- 
ban center  such  as  San  Francisco.   Congested  parking  as  well  as 
attendant  traffic,  noise  and  air  pollution  problems  constitutes 
one  of  the  chief  disincentives  for  persons  desiring  to  remain  with- 
in or  to  return  to  the  city.   Creation  of  parking  time  restrictions 
from  which  residents  of  the  area  are  exempted  is  calculated  to 
relieve  this  particular  burden  on  city  living. 

As  you  observe  in  your  letter,  neighborhoods  often  suffer  from 
parking  and  traffic  overloads  generated  by  -both  intra  and  inter- 
city commuters.   In  such  a  case,  to  permit  residents  of  any  neigh- 
borhood of  the  city  to  secure  a  permit  for  a  particular  preferen- 
tial parking  area  would  conflict  with  the  policy  supporting 
enactment  of  the  preferential  parking  ordinance.   Such  a  "relax- 
ation"of  the  ordinance  procedures  could  conceivably  strengthen  any 
challenge  to  the  ordinance  brought  on  constitutional  grounds. 

Therefore,  you  are  advised  that  authorizing  the  issuance  of 
permits  for  preferential  parking  areas  on  a  city-wide  basis  could 
erode  the  legal  basis  upon  which  Ordinance  No.  312-76  was  founded. 

Very  truly  yours, 


TKO:-L\S  M.    O'CONNOR 
City  Attorney 
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Mr.    Gilbert  H.    Boreman  san  francisco 

Clerk   of   the   Board  «*jbuc  library 

Board  of  Supervisors 

City  and  County  of  San  Francisco 

235  City  Hall 

San  Francisco,  CA   94102 

Subject:   Your  File  No.  105-77 

Charter  Section  8.405;  Use  Of 
Salary  Data  Established  Subse- 
quent to  August  1st  Thereunder 

Dear  Mr.  Boreiuan: 

This  is  in  response  to  your  letter  of  August  3,  1977  wherein 
you  advise  that,  pursuant  to  the  provisions  of  Section  8.405  of 
the  Charter,  the  Civil  Service  Commission  has  certified  to  the 
Board  of  Supervisors  the  rates  of  compensation  paid  to  police  of- 
ficers and  firemen  in  the  cities  of  350,000  population  or  over  in 
the  State  of  California.   (Long  Beach,  Los  Angeles,  Oakland,  San 
Diego  and  San  Jose.)   At  the  meeting  of  the  Legislative  and  Per- 
sonnel Committee  of  August  2,  1977  a  representative  of  the  Civil 
Service  Commission  advised  the  Committee  that  the  cities  of  Los 
Angeles  and  San  Jose  are  presently  involved  in  negotiations  which 
could  result  in  higher  rates  of  compensation  than  shown  in  the 
certification  for  either  or  both  of  these  cities.   In  this  regard, 
the  Committee  has  requested  an  opinion  as  to  whether  the  Board  may 
consider  additional  data  on  these  two  cities  should  such  data  be- 
come available  within  the  time  set  forth  in  the  Charter  for  fixing 
and  payment  of  rate  of  compensation  for  the  current  fiscal  year 
for  members  of  the   uniformed  forces  of  the  Police  and  Fire  De- 
partments. 


»/ 
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Section  3.405  of  the  Charter  provides,  in  general,  that  the 
Civil  Service  Cominission  shall,  not  later  than  the  1st  day  of 
August  of  each  year,  survey  and  certify  to  the  Board  of  Super- 
visors the  rates  of  compensation  paid  police  officers  and  fire- 
men in  the  cities  of  350,000  population  or  over  in  the  State  of 
California.   Thereupon,  the  Board  of  Supervisors,  by  ordinance, 
shall  fix  the  rates  of  compensation  for  the  members  of  the  uni- 
formed forces  of  the  San  Francisco  Police  and  Fire  Departments 
at  rates  which  are  equal  to  the  "average  maximum  wage"  paid  to 
their  counterparts  in  the  cities  of  350,000  population  or  over 
in  the  State  of  California.   The  Board  is  authorized  to  do  this 
as  late  as  August  25th  (Butler  v.  City  and  County  of  San  Francisco 
(1951)  104  Cal.App.2d  125,  134)  and  said  rates  of  compensation  are 
retroactive  to  July  1st. 

The  fixing  of  salaries  of  municipal  employees  is  a  legisla- 
tive act  and  involves  an  exercise  of  the  independent  judgment  of 
the  legislative  body.   (City  and  County  of  San  Francisco  v.  Boyd 
(1943)  22  Cal,2d  635,  692.)   Although  the  Charter  requires  that 
the  Civil  Service  Commission  survey  and  certify  wage  data  to  the 
Board  of  Supervisors,  it  does  not  purport  to  bind  the  Supervisors 
to  ratify  the  data  submitted  by  the  Commission  by  enacting  it  in- 
to ordinance.   (San  Francisco  Chamber  of  Commerce  v.  City  and 
County  of  San  Francisco  (1969)  275  Cal.App.2d  499,  502;  Collins 
V.  City  and  County  of  San  Francisco  (1952)  112  Cal.App.2d  719, 
731;  City  and  County  of  San  Francisco  v.  Boyd,  supra. )   Under 
provisions  such  as  those  contained  in  Section  8.405  of  the  Charter, 
the  Board  of  Supervisors  has  a  mandatory  duty  to  make  a  finding  as 
to  the  "average  maximum  wage"  referred  to  in  said  section.   (Alameda 
County  Employees  Assn.  v.  County  of  Alameda  (1973)  30  Cal.App.3d 
518,  531.)   This  determination  may  be  made  either  prior  to  or  at 
the  time  the  ordinance  is  adopted  by  the  Board,   (Sanders  v.  City 
of  Los  Angeles  (1970)  3  Cal.3d  252,  252;  Walker  v.  County  of  Los 
Angeles  (1961)  55  Cal.2d  625,  635;  Alameda  County  Employees  Assn. 
V.  County  of  Alameda,  supra. ) 

In  Goodrich  v.  City  of  Fresno  (1945)  74  Cal.App.2d  31,  where 
a  city  charter  provision  embracing  the  "prevailing  wage"  doctrine 
was  considered,  it  was  said  at  page  36:   "It  may  be  conceded  .  .  . 
that  section  35  of  the  Fresno  charter  is  clear,  definite  and  en- 
forceable, that  a  prevailing  wage  statute  should  be  liberally 
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construed  in  favor  of  the  v/orker,  and  that  the  city  officials 
have  no  discretion  or  right  to  pay  these  employees  less  than 
the  prevailing  wage  referred  to  in  the  charter  provision."   In 
similar  vein,  it  v;ould  appear  that  in  considering  an  "average 
maximum  wage"  statute,  city  officials  would  have  no  discretion 
or  right  to  pay  employees  less  than  the  "average  maximum  wage" 
referred  to  in  said  statute,  which  could  occur  in  this  instance 
if  the  present  negotiations  in  either  the  City  of  Los  Angeles 
or  the  City  of  San  Jose,  or  both,  are  timely  concluded  and  re- 
sult in  higher  wage  than  that  included  in  the  Civil  Service 
Commission  certification  of  August  1st. 

Accordingly,  it  is  my  opinion  that  the  Board  of  Supervisors 
may  consider  additional  data  as  to  the  wages  paid  to  police  offi- 
cers and  firemen  in  the  cities  of  Los  Angeles  and  San  Jose,  or 
both,  should  such  data  become  available  within  the  time  set  forth 
in  the  Charter  for  fixing  and  payment  of  rates  of  compensation 
for  the  current  fiscal  year  for  the  uniformied  merabers  of  the 
Police  and  Fire  Departments. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


.^    Letter  Opinion  No.    77-3'^ 
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SAN   FRANCISCO 
mJBLIC  LIBRARY 


Suoervisor  John  L.  Molinari 

Board  of  Sur:arvi3ors 

235  City  Hall 

San  Francisco,  CA   94102 

Sub j act:    Intaroretation  of  Overtime  as  Applied 
to  Employ 32  Uorlcing  a  3 5 -Hour  Week 

Dear  3uoervi.3or  Molinari: 

This  is  in  response  to  your  request  for  my  opinion  inter- 
preting Section  V.A,  of  the  1975-77  Salary  Standardization 
Ordinance. 

The  1975-75  Salary  Standardization  Ordinance  provided, 
in  Section  8.1.2,  for  the  payment  of  overtime  for  work  performed 
on  a  ''non-work  day,"  regardless  of  the  number  of  hours  worked 
during  a  normal  v/ork  week.   The  Board  of  Supervisors  am.ended  the 
ovortim.e  provision  contained  in  the  1976-77  Salary  Standardiza- 
tion Ordinance  to  read  as  follovjs: 

Section  V.   Overtime  -  Com.pensa tion. 

''A.   Appointing  officers  m.ay  require  employees 
to  wor;:  longer  than  eight  (3)  hours  per  day  or  longer 
than  the  norm.al  V7ork  week.   Any  time  worked  under 
proper  authorization  of  the  appointing  officer  of  his 
designated  representative  or  any  hours  suffered  to  be 
v7orked  by  an  emoloyee,  exclusive  of  part-time  employees, 
in  e::cess  of  the  regular  or  normal  work  day  or  v/eek 
shall  be  designated  as  overtiire  and  shall  be  compen- 
sated at  one-and-one-half  times  the  base  hourly 
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ra^a  rrhlch  uiay   includa  Che  6-1/4%  night  differen- 
tial if  applicable. 

"Emoloyees  ^/orking  in  classifications  that 
aro  designated  in  Section  II  of  ^his  ordinance  as 
having  a  nomal  v/ork  day  of  less  than  eight  (3) 
hours  or  a  norrr.ai  '-.-ork  v;eek  of  less  than  forty 
(40)  hours  shall  not  be  entitled  to  over tine  com- 
pensation for  v7ork  performed  in  excess  of  said 
specified  hours  until  it  exceeds  eight  (3)  hours 
per  da^vT  or  fort^/  (40)  hours  per  week.   Overtime 
compensation  so  earned  shall  be  computed  as  set 
forth  in  the  provisions  of  this  secuion  and  be 
subjected  to  all  conditions  as  set  forth  in  this 
section. 

"The  Civil  Service  Commission  shall  deter- 
mine ^vhether  work  in  excess  of  eight  (3)  hours  a 
day  performed  vzithin  a  sixteen  (16)  hour  period 
following  the  end  of  :;he  last  preceding  v7ork 
period  shall  constitute  overtime  or  shall  be 
deemed  to  be  work  scheduled  on  the  next  work  day." 

The  first  paragraph  of  Section  V.A.  sets  forth  the  general 
rule  for  the  payment  of  overtim.e.   An  employee,  whose  employment 
class  is  entitled  to  payments  for  overtime  service,  will  be  paid 
for  hours  worked  ...  in  excess  of  the  regular  or  normal  work 
day  or  week.  .  .  " 

However,  the  second  paragraph  limits  the  apDlication  of 
the  general  overtime  provision  to  employee  classifications  with 
a  normal  work  day  of  less  than  eight  hours  or  a  normal  work  week 
of  less  than  40  hours.   For  instance,  a  Class  7345  Electrician 
is  emoloyed  for  a  norm.al  v7ork  week  of  35  hours.   The  1975-77  or- 
dinance provided  for  the  payment  of  overtime  to  an  electrician 
who  worked  in  ciccess  of  forty  hours  a  week.   Section  V.A.  does 
noc  permic  pa^mients  to  be  made  until  an  employee  has  worked  more 
than  40  hours  a  week  regardless  of  the  employee's  norm.al  w^ork 
week. 
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The  second  paragraph  of  Section  V.A.  clearly  states  that 
overtime  can  only  ba  paid  for  work  performed  in  excess  of  eight 
(3)  hours  per  day  or  forty  (40)  hours  per  week.   No  reference 
is  made  to  a  'normal  work  week.''   The  forty  hours  of  work  m.ust 
be  done  within  a  week,  which  is  a  seven  day  period,  before  an 
employee  designated  in  Section  II  can  qualify  for  overtime.  This 
interpretation  is  supported  by  the  action  of  the  Board  of  Super- 
visors deleting  from  the  1975-77  Salary  Standardisation  Ordinance 
the  provision  contained  in  the  197  5-76  ordinance  for  overtime 
payments  for  work  performed  on  a  day  outside  of  the  employee's 
norm.al  -work  week,  regardless  of  the  hours  previously  worked. 

In  my  opinion,  hours  of  work  performed  by  employees  desig- 
nated in  Section  II  of  the  1975-75  Salary  Standardization  Ordi- 
nance in  excess  of  their  normal  vjork  V7eek  can  only  be  compensated 
as  overtime  if  the  hours  are  in  excess  of  forty  hours  worked 
during  the  oreceding  work  V7eek. 


'■J 


Very  truly  yours, 


THOms  M.    0'COa~^IOR 
City  Attorney 
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SAN   FRANC'S^? 

Mr.    Gilbert  H.    Boreman  public  library 

Clerk   of    the   Board 

Board   of   Supervisors 

235    City   Hall 

San  Francisco,  California   94102 

Subject:   Business  Tax  Exemption  for  Small  Business 
Enterprises 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  August  17,  1977,  request 
for  opinion  in  connection  with  several  aspects  of  legis- 
lation to  be  considered  for  final  passage  by  the  Board  at 
its  meeting  of  August  22,  1977. 

The  proposed  legislation  establishes  exemptions  under 
the  Payroll  Expense  Tax  Ordinance  and  the  Business  (Gross 
Receipts)  Tax  Ordinance  for  "small  business  enterprises", 
i.e.,  for  taxpayers  whose  tax  liability,  but  for  the  exemp- 
tion, would  not  exceed  $500.00. 

Your  request  for  my  opinion  raises  two  questions: 

(1)  Whether  an  exemption  for  taxpayers  whose  tax 
liability  otherwise  would  not  exceed  $500.00  is 
prohibited  by  the  Equal  Protection  Clauses  of  the 
United  States  or  California  Constitutions;  and 

(2)  Assuming  that  a  trial  court  would  find  such  exemp- 
tion to  be  invalid,  whether  there  is  any  substan- 
tial likelihood  that  the  relief  ordered  by  the 
court  would  not  involve  merely  invalidating  the 
exemption,  but  would  instead  consist  of  declaring 
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the  tax  ordinances  void  in  their  entirety  and 
restraining  collection  of  all  taxes  under  the 
ordinances . 


On  the  first  point  --  validity  of  the  small  business 
exerription  —  it  is  my  opinion  that  the  proposed  legislation, 
if  enacted,  will  be  held  valid  and  proper. 

The  proposed  legislation  does  not  involve  any  "suspect 
classification",  such  as  race,  sex  or  religion,  nor  can  it 
be  construed  as  infringing  upon  any  "fundamental  interest", 
such  as  the  right  to  vote  or  the  right  to  travel.   There- 
fore, the  classification  between  exempt  small  business 
enterprises,  and  taxable  businesses  generally,  will  be 
upheld  if  it  rests  upon  any  rational  basis  whatsoever,  and 
it  will  be  presumed  to  rest  upon  a  rational  basis  if  there 
is  any  conceivable  state  of  facts  which  would  support  it. 
Allied  Stores  v.  Bowers  (1959)  358  U.S.  522;  City  of  San 
Jose  V.  Donohue  (1975)  51  Cal.App.3d  40;  Clark  v.  City  of 
San  Pablo  (1969)  270  Cal.App.2d  121;  Helton  v.  City  of  Long 
Beach  (1976)  55  Cal.App.3d  840. 

Inequalities  in  business  taxes  based  on  the  size  or 
volume  of  a  business  or  business  transaction  have  long  been 
upheld.   In  re  Bruce  (1921)  54  Cal.App.  280;  In  re  Fuller 

(1940)  15  Cal.2d  425;  Fox,  etc.  v.  City  of  Bakersfield 

(1950)  36  Cal.2d  136, 

In  my  opinion,  the  exemption  and  separate  classifi- 
cation for  "small  business  enterprises"  would  be  upheld  by 
the  courts  on  any  of  the  following  rational  bases,  among 
others,  all  of  which,  in  the  present  case,  appear  to  have 
been  actually  considered  by  the  Board  of  Supervisors. 

1.    The  legislation  clearly  is  designed  to  encourage 
the  location  within  San  Francisco  of  needed  and  useful  small 
business  enterprises  which  will  provide  jobs  and  will  other- 
wise contribute  to  the  economy  of  San  Francisco,  and  also  to 
retain  within  San  Francisco  small  business  enterprises 
which,  because  of  the  financial  and  paper  work  burdens  of 
the  San  Francisco  business  taxes,  otherwise  would  depart  San 
Francisco  v/ith  the  loss  of  jobs  to  San  Franciscans  and  other 
detriments  to  the  economy  of  San  Francisco.   The  presenta- 
tion to  the  Board  by  the  author  of  the  small  business  exemp- 
tion was  to  the  effect  that  many  small  businesses  have  left 
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San  Francisco  in  the  last  three  years,  that  the  financial 
and  paper  work  burdens  of  our  local  business  taxes  were  a 
significant  factor  in  such  business  departures,  and  that 
this  problem  did  not  seem  to  exist  with  larger  businesses. 
The  courts  consistently  have  recognized  that  tax  exemptions 
designed  to  attract  new  businesses,  or  to  retain  existing 
businesses,  rest  upon  a  rational  basis  and  are  not  violative 
of  equal  protection.   Allied  Stores  v.  Bowers ,  supra. 

2.    The  proposed  legislation  clearly  is  designed  to 
eliminate  the  administrative  inconvenience  and  the  col- 
lection costs  involved  in  collecting  business  taxes  from 
small  businesses  which,  in  some  cases,  pay  taxes  in  amounts 
so  small  that  collection  costs  exceed  revenues  collected, 
and,  in  other  cases,  pay  such  small  amounts  of  tax  that  the 
revenues  collected  only  marginally  exceed  the  collection 
costs.   The  report  of  the  Budget  Analyst  concludes  that  53.9% 
of  the  Tax  Collector's  overhead  is  expended  in  connection 
with  these  "small  business  enterprises",  which  generate  only 
8%  of  the  revenues.   The  proposed  exemption  would  thereby 
streamline  the  complementary  taxes  and  make  them  far  more 
efficient.   The  courts  consistently  have  recognized  that  tax 
inequalities  designed  to  foster  administrative  convenience 
rest  upon  a  rational  basis  and  are  not  violative  of  equal 
protection.   City  of  San  Jose  v.  Donohue ,  supra;  Clark  v. 
City  of  San  Pablo,  supra. 


3.    The  proposed  tax  exemption  for  small  business 
enterprises  also  is  consistent  with  the  reasoning,  long 
recognized  in  tax  cases,  that  ability  to  pay  is  a  proper 
consideration  in  determining  the  propriety  of  tax  inequal- 
ities.  It  seems  logical  to  conclude  that,  as  a  general 
rule,  larger  businesses  are  more  able  to  pay  the  San  Fran- 
cisco business  taxes  than  are  smaller  businesses,  subject, 
of  course,  to  many  exceptions.   The  proposed  classification 
therefore  is  not  irrational  or  arbitrary. 

On  the  second  point  --  the  likelihood  that  a  court 
might  restrain  collection  of  all  business  taxes  —  it  is  my 
opinion  that  even  if  a  court  were  to  conclude  that  the 
proposed  exemption  violates  equal  protection,  the  appro- 
priate relief  would  be  an  order  directing  the  Tax  Collector 
to  disregard  the  exemption  and  mandating  him  to  collect  the 
tax  from  all  taxpayers,  including  small  business  enterprises 
and  other  taxpayers  alike. 
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The  proposed  legislation  contains  an  express  sever- 
ability clause  declaring  a  legislative  intention  that  if  for 
any  reason  the  tax  exemption  for  small  businesses  is  held  to 
be  invalid,  the  tax  ordinances  shall  continue  in  full  force 
and  effect  as  if  the  exemption  had  never  been  enacted  and 
that  said  taxes  shall  apply  to  small  business  enterprises  as 
well  as  to  other  taxable  businesses.   The  courts  customarily 
recognize  and  enforce  such  severability  clauses.   Klassen  v. 
Burton  (1952)  110  Cal.App.2d  539. 

It  is  accordingly  my  opinion  that  the  proposed  ordi- 
nance exempting  small  business  enterprises  from  payroll 
expense  and  business  taxes  is  valid  and  proper;  and  even  if 
a  court  v/ere  to  find  the  exemption  invalid,  the  appropriate 
relief  would  not  be  an  injunction  restraining  collection  of 
all  such  taxes,  but  rather  would  be  an  order  directing  the 
Tax  Collector  to  disregard  the  exemption  provision  and  to 
collect  the  taxes  from  small  business  enterprises  as  well  as 
other  taxable  businesses. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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SAN  FRANCISCO 

Mr.  Thomas  P.  Brady,  Chairman  bubuc lipraby 

Assessment  Appeals  Board 
Room  2-B,  City  Hall 
San  Francisco,  CA  94102 

Subject:  Availability  of  the  Assessment  Appeals  Board 
Files:  Official  and  Personal 

Dear  Mr.  Brady: 

This  is  in  response  to  your  letter  inquiring  whether 
either  the  general  public  or  a  party  in  an  equalization  proceeding 
may  properly  have  access  to  the  files  and  records  of  the  Assessment 
Appeals  Board. 

Assessment  Appeals  Board  records  are  subject  to  the  provisions 
of  the  California  Public  Records  Act  (Gov.  Code,  Sec.  6250,  et  ^eq.). 
Government  Code  Section  6253(a)  provides: 

"Public  records  are  open  to  inspection  at  all 
times  during  the  office  hours  of  the  state  of  local 
agency  and  every   citizen  has  a  right  to  inspect  any 
public  record,  except  as  hereafter  provided.  ..." 

As  you  noted  in  your  request,  Revenue  and  Taxation  Code  Section 
1605.4  and  California  Administrative  Code,  Title  18,  Section  313(h) 
(State  of  Equalization  Rule  313(h))  provide  an  exception  to  the  general 
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rule  above,  where  business  trade  secrets  are  concerned.  Section  1605.4 
illustrates  this  exception: 


"Equalization  hearings  shall  be  open  and  public  except 
that,  upon  conclusion  of  the  taking  of  evidence,  the 
county  board  may  deliberate  in  private  in  reaching  a 
decision.  An  applicant  may  request  the  board  to  close 
to  the  public  a  portion  of  the  hearing  by  filing  a 
declaration  under  penalty  of  perjury  that  evidence  is 
to  be  presented  which  relates  to  trade  secrets  the  dis- 
closure of  which  will  be  detrimental  to  the  business 
interests  of  the  owner  of  the  trade  secrets.  If  the 
board  grants  the  request,  only  evidence  relating  to 
trade  secrets  may  be  presented  during  the  time  the 
hearing  is  closed." 

Government  Code  Section  6254(a)  provides  a  further  exception  to 
the  general  rule  and  is  applicable  to  the  second  part  of  your  inquiry 
concerning  the  availability  of  the  personal  files  of  the  members  of  the 
Assessment  Appeals  Board.  Section  6254(a)  exempts  particular  records 
from  public  inspection: 

"Preliminary  drafts,  notes,  or  interagency  or  intra- 
agency  memoranda  which  are  not  retained  by  public  agency 
in  the  ordinary  course  of  business,  provided  that  the 
public  interest  in  withholding  such  records  clearly 
outweighs  the  public  interest  in  disclosure." 

In  view  of  the  foregoing,  it  is  my  opinion  that  the  official 
files  and  records  of  the  Assessment  Appeals  Board  are  public  records 
within  the  meaning  of  the  California  Public  Records  Act  and,  consequently, 
are  accessible  to  the  public.  However,  records  which  contain  business 
trade  secrets  and  records  prepared  by  the  respective  members  of  the 
Board  for  their  personal  use  are  not  subject  to  public  scrutiny. 

You  are  accordingly  advised. 

Very   truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


^  Sf-  CcKAttl^,^  ^Letter  Opinion  No.    77-37 
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August  31,   1977 


PUBUctisRAR^ 


Honorable  Jerrold  E.  Levitin 
Commissioner,  Municipal  Court 
Hall  of  Justice,  Department  20 
850  Bryant  Street 
San  Francisco,  CA   94103 

Subject:   Residential  Preferential  Parking  Ordinance 
Dear  Commissioner  Levitin: 

1-n^no,,  J°^  have  requested  my  opinion  with  respect  to  the  consti- 
tutionality of  the  San  Francisco  Residential  Permit  Parking 
?nfr^??3''!-''"   '^^^   °^  ^"  opinion  of  the  Supreme  Court  of  Virginia 
Tn^?;t:?^"^  t   Pf^^t  parking  plan  and  an  opinion  of  the  Supreme 
Preiiiuslv°?n  rSJ/'^^n^'^^^^^"^  upholding  such  a  regulatory  scheme, 
residential  n  f"   Opinion  No.  76-23  I  concluded  that  a  proposed 
bo?hooS^  wi.^nT   P^^^i^^  Pl^"  f°^  certain  San  Francisco  neigh- 
nano^^n  "f %"°\^"=°"stitutional .   Neither  the  form  of  the  ordi- 
refT..Tr.if  i   ^^bs^q^ent  to  my  opinion  nor  the  two  decisions 
referenced  above  compel  a  contrary  conclusion. 

h.co  /""   Letter  Opinion  No.  76-23,  a  number  of  proposed  rational 

of  traf??.^'^^^^''^;''"^'  P^^'^^"^  ^^"^  discussed,  including  reduSJion 
^Ll  congestion   promoting  the  use  of  mass  transit  and  mak- 

ing major  urban  area  living  more  attractive.   The  Board  of  Super- 
Pa?ril'"cS;Sf '"?t'^''^  Residential  Permit  Parking  Program  (Art!  15, 
exnreJ^l^^f?^  ?•    °J  ^^^   ^^"  Francisco  Municipal  Code)  made 
Preferent??}  ij^Wn   "^tS^K  ^^  ^^^^^°"  ^°2  thereof  that  residential 
?l!sr?o  ^Si  ^  K   K^  "°''^'^  ^^^P  ^°  ^^^^^t  the  flight  of  the  middle 
aid  air  no^?  suburbs ,  reduce  traffic  congestion  at   well  as  noise 
m?Ls  tr?Sil^S^°"c-^''?  conserve  energy  by  cutting  down  on  vehicle 
miles  traveled.   Similar  findings  were  commented  on  favorably  by 
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the  Massachusetts  court  in  Commonwealth  v.  Petralia,  362  N.E.2d 
513,  517  (1977) :  » 

"We  think  that  a  regulation  which  dis- 
courages persons  from  driving  their  automobiles 
to  the  congested  neighborhood  in  the  vicinity 
of  the  court  house  and  other  public  facilities 
in  East  Cambridge  deals  rationally  with  the 
public  interest  in  reducing  highway  congestion, 
in  reducing  air  pollution,  and  in  encouraging 
the  use  of  public  transportation  in  place  of 
private  transportation." 

It  is  significant  to  note  that  the  Supreme  Court  of  Vir- 
ginia concluded  that  the  Arlington  County  ordinance  was  also 
rationally  based  and  an  appropriate  exercise  of  the  legislative 
pov;er.   County  Board  of  Arlington  County  v.  Richards,  2  31  S.E.2d 
231,  234  (1977).   Therefore,  the  reasons  articulated  by  the  Board 
of  Supervisors  for  enactment  of  a  residential  preferential  park- 
ing ordinance  clearly  satisfy  the  constitutional  requirement  that 
such  legislation  be  within  the  police  power  and  rationally  related 
to  the  purposes  for  which  it  was  adopted. 

As  to  the  question  of  the  power  of  a  local  municipality 
to  regulate  in  the  area  of  preferential  parking,  it  has  been  re- 
solved in  the  city's  favor  by  an  amendment  to  Vehicle  Code  Sec- 
tion 22507  expressly  granting  such  authority  to  local  agencies. 

This  leaves  the  question  as  to  whether  treating  "resident" 
motor  vehicles  differently  than  "commuter"  vehicles  (i.e.  vehicles 
not  registered  within  the  preferential  zone)  is  an  arbitrary  or 
capricious  classification.   The  United  States  Supreme  Court  recent- 
ly commented  on  the  appropriate  standard  of  judicial  review  in 
cases  such  as  this.   In  City  of  New  Orleans  v.  Dukes, -427  U.S. 
297,  49  L.Ed. 2d  511  (1976) ,  the  city  prohibited  the  vending  of 
wares  in  the  French  Quarter  unless  a  particular  vendor  had  been 
operating  within  that  area  for  at  least  eight  years  prior  to  the 
enactment  of  the  regulation.   The  classification  of  the  ordinance 
was  challenged  on  equal  protection  grounds.   The  Court  observed: 
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"In  short,  the  judiciary  may  not  sit  as 
a  superlegislature  to.'judge  the  wisdom  or 
desirability  of  legislative  policy  deter- 
minations made  in  areas  that  neither  affect 
fundamental  rights  nor  proceed  along  suspect 
lines  ...  in  the  local  economic  sphere,  it 
is  only  the  invidious  discrimination,  the 
wholly  arbitrary  act,  which  cannot  stand  con- 
sistently with  the  Fourteenth  Amendment." 

The  Court  went  on  to  uphold  as  rationally  based  the  "grandfather" 
clause  of  the  New  Orleans  peddling  ordinance.   Moreover,  the 
Court  also  overruled  its  only  economic  regulation  decision  in  this 
century  that  invalidated  a  legislative  enactment  on  equal  protec- 
tion grounds.   Morey  v.  Doud ,   354  U.S.  457  (1957) . 

The  Court  in  Commonwealth  v. Petralia,  supra,  properly 

characterized  the  Massachusetts  ordinance  as  one  involving  vehicle 
use.   A  person's  place  of  residence  is  only  an  administratively 
appropriate  means  of  measuring  such  use.   That  is,  reduction  of 
vehicle  miles  as  a  goal  is  rationally  served  by  a  system  that 
eliminates  convenience  commuter  parking.   Residents  of  an  area 
do  not  drive  as  many  vehicle  miles  when  they  can  park  near  their 
homes,  whereas  non-resident  travel  involves  unnecessary  driving 
When  alternative  transportation  modes  are  available. 

The  Supreme  Court  of  Virginia  thus  improperly  character- 
ized residential  preferential  parking  as  discriminating  between 
residents  and  non-residents.   But  even  if  the  court  in  Arlington 
County  did  accurately  describe  the  ordinance  classification,  it 
unreasonably  interfered  with  the  legislative  discretion  under  the 
principles  set  forth  in  City  of  New  Orleans  v':  Dukes , --supra.  The 
court  could  not  as  a  matter  of  law  conclude  that  there  existed 
no  rational  conniection  betv/een  a  "residential"  classification  and 
the  a'dmittedly  val-id  purposes  tKe  permit  parking  system  was  cal- 
culated to.,  serve.       ^_^ 

In  addition  to 'these  facts,  the  decision  in  the  Arlington 
County  case  is  inapposite  to  the  unique  parking  circumstances  in 
San  Francisco.   In  Arlington  County   the  court  noted  that  within 


Letter  Opinion  No.  77-37 


Jerrold  E.  Levitin  4  August  31,  1977 


the  permit  zone  almost  all  the  residences  had  available  off-street 
parking.  Under  the  San  Francisco  ordinance,  one  of  the  factors  to 
be  considered  when  a  particular  area  is  surveyed  for  qualification 
as  a  permit  zone  is  whether  there  exists  off-street  parking  suf- 
ficient to  accon^jnodate  area  residents.  If  there  is,  then  the  area 
would  not  qualify  for  preferential  treatment. 

Secondly,  Arlington  County  is  essentially  a  rural  "bedroom'' 
county  adjacent  to  Washington,  D.C.   It  does  not  contain  the  multi- 
tude of  dv;elling  units  with  no  off-street  parking  as  is  character- 
istic of  certain  neighborhoods  in  San  Francisco.   Nor  are  the 
dv/ellings  in  Arlington  County  concentrated  as  densely  as  in  San 
Francisco.   The  mass  transit  facilities  available  in  San  Francisco 
of  course  are  more  comparable  to  Boston  than  to  Arlington  County, 
Virginia. 

Thirdly,  the  Arlington  County  ordinance  spoke  solely  to  the 
interests  of  the  particular  preferential  parking  zone.   The  San 
Francisco  ordinance  is  expressly  intended  to  serve  the  interests 
of  the  city  and  county  as  a  whole  by  means  of  parking  restrictions 
in  certain  neighborhoods.   Also  the  San  Francisco  ordinance  regu- 
lates residents  of  the  city  who  do  not  live  within  the  particular 
preferential  parking  zone.   Thus  the  ordinance  is  more  narrowly 
tailored  than  the  Massachusetts  ordinance  and  not  subject  to  attack 
as  an  "anti-commuter"  piece  of  legislation.   It  is  calculated  to 
reduce  vehicle  miles  and  attendant  noise  and  air  pollution  while 
promoting  the  use  of  mass  transit  both  within  and  without  the  city 
and  county. 

Based  upon  the  above  analysis,  I  conclude  that  the  San 
Francisco  Residential  Permit  Parking  Program  is  an  appropriate 
exercise  of  the  municipal  police  power.   It  does  not  regulate  or 
classify  in  an  unconstitutional  manner  under  either  the  Equal  Pro- 
tection or  Due  Process  Clauses  of  the  Fourteent-h  Amendment. 


Very  truly  yours^  .^ 

T  - 


THOMAS  M.  0"' CONNOR 
City  Attorney 


tp        Sf-  Ci^h  Attru,^, 
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i^\j^  - 


September  2,  1977 


Hon.  John  L.  Molinari 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  CA  94102 

'^=   L1i?^S?.Vc°S^p1^^f  S?,Sn^^|  ^--  °^«-d  as  contribution. 
Dear  Supervisor  Molinari: 

the  ainoSt'of'a'?oirSl%o°a^T-S^^''S  ^°"  ^^  °P^"i°"  ''^^^^^^ 

office?         ^^  campaign  of  a  candidate  for  municipal  elective 

"(a)  No  person  other  than  a  candidate  shall  make  and  nn 
campaign  treasurer  shall  solicit  or  accent   any  con?riSS- 

pe?son  .'i?h1''  ""^^'t   '"^  ^°"^  -"°-^  cSntr?ELed"brsuch 
person  witn  respect  to  a  single  election  in  supnort  of  or 

pSL°ticarcol?^^'  ---^-^-^^l   including  contrigEtions'to' 
to  exceed  ^.'^  ^   ^'^''^P^^'^^^S  or  opposing  such  candidate, 
CO  exceed  txve   hundred  dollars  ($500)." 

Sec   lfi^snA°oH^"f"''^  1°^^  "°^  define  "contribution".   However 
Practices  lc??°'''  ^"'  ^^^"'  applicable  the  State^Fair  PoU?ic?al 
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(ccnraencing  at  Sec.  81000)"  ^cace  Oi  California 


loan.   icaS^^San  ^-ancf^""^  ^?  Governnienc  Code  Sec.  82044  as  a 

does  not  d^flL  "co^t^lSitiSn"  an^'fnfn.'""'?""'^""  =™'=^°1  Ordinance 

bation  and  thlSL^nSi^lSd^?"  '^^l^iZ^'>r^Lii£^'^'- 


ssion 


(FPPC)  Si  Jlfied'liJan  °ot'to  h^'"  ?°li"S^l  Practices  Co:„.i. 

supported  by  full  and  adeq^e  conlide'ation   'fo^!  ^'   ^"^^  ^°""  ' 
from  a  lendincr  in-M*  ^M^•,•^^T,u  •  ^'°V^^^^-^^^°'^'   For  xnstance,  a  loan 
property  would  nSt  be  reoSrtailP  J'  ^^cured  by  a  pledge  of  real 
loan  which  is  subiec?  to  ?ho  L  ^\^   contribution.   A  personal 
equal  to  ?hi?  charSd  bv  ^  L^^^^""^  °^.^^  interest  rate  at  least 
financially  soSndlecuritv  t?.^^,''^   ^nstitution  and  backed  by 
given  or  r^p|°d  by  a  tSrJ  party  "°Th^%?PP°"'^'^!^'^°"  ""^^^^  f°^- 
be  supported  by  full  and  ade^n^?;  J   -5  ^  considers  these  loans  to 
tributions.   ^         adequate  consideration  and  thus  not  con- 


>tSrTo°ri°S3t\ir:;.r!;f?^ff  ?!--i-f -^ich  subjects 

:e  is  not  a  con- 


the  debfnr  ^o  o^  T   'x.   ,     wnicn  is  secured  and  \ 
tr?h.,^-   ^r^°  ^^  ^^^2t  the  prevailing  interest  rat 
tribution  for  purposes  of  the  Fair  pfliticll  Prfc^- 
Therefore,  a  candidate  for  el-rf-foT.  ^^  .   -i:  ^^^^^  — °  ^^^. 
accept  a  loan  in  excess  of  fi^e  hund^^H  /i"?^  and  county  office  can 
loan  is  supported  by  lull  and  adean^;^   dollars,  but  only  if  such 
forgiveness  of  any  portion  of  ?h^^   •   ?°"?^deration.   However, 
payment  by  a  thi?d  pSJtv  .  Sfd  rn  P^^^^^^P^^  °^  interest  due  or 'any 
into  a  contribution   J^;^  '"  i^  f^^^^ft:  the  amount  forgiven  or  paid 
contribution  liml?Stion'       be^subject  to  the  five°hundred  dollar 

Very  truly  yours, 


I 


L 


THOms   M.    O'CONNOR 
City  Attorney 


S^    ClK  AtllrViLje^ 
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PU3_       ,r 


i-lr.  John  J.  Walsh 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:   Supervisorial  Salary  Adjustments  under  Section  IV  H, 
Salary  Standardization  Ordinances  1975-76;  1976-77 

Dear  Mr.  Walsh: 

This  is  in  reply  to  your  request  for  opinion  on  various 
questions  concerning  the  application  of  Section  IV  H  of  the 
Salary  Standardization  Ordinance  for  1975-76  and  1976-77. 

Situation  No.  1 


You  indicate  that  various  employees  filed  a  request  for 
supervisorial  salary  adjustment  under  the  provisions  of  Section 
IV  H  of  the  1975-76  Salary  Standardization  Ordinance;  and  that 
the  Civil  Service  Commission  denied  them  any  adjustment  under 
that  ordinance.   Subsequently,  Section  IV  H  of  the  Salary 
Standardization  Ordinance  was  amended  for  1976-77.   Certain 
employees  v;ho  were  in  the  exact  situation  as  those  employees 
who  filed  for  a  supervisorial  adjustment  in  1975-76  requested 
and  obtained  a  salary  ^..djustment  under  the  1976-77  Salary 
Standardization  Ordinance. 

You  ask  the  following  question: 

"Can  the  Civil  Service  Commission  now  rescind 
its  action  of  denial  of  1975-76  and  approve  the 
1975-76  request  retroactive  to  July  1,  1975." 
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It  is  a  general  rule  that  in  the  absence  of  an  express 
grant  of  pov/er,  an  administrative  board  or  agency  has  no 
inherent  or  implied  pov/er  tb  reopen  or  reconsider  a  final 
decision  (Heap  v.  City  of  Los  Angeles,  6  Cal.2d  405;  Olive 
Proration,  etc.  Com,  v.  Agricul-cural ,  etc.  Com.,  17  Cal .  2d 
20  4;  Smj-ch  v.  City  and  County  of  San  Francisco,  11  Cal.App.3d 
606;  Chas  L.  Harney,  Inc.  v.  State  of  California,  217  Cal.App.2d 
77,  97;  Koerrkorn  v.  Sullivan,  67  Cal.App.2d  151;  City  Atty. 
Opinion  No.  68-66,  dated  August  27,  196  8"). 

Section  IV  H(7)  of  the  Salary  Standardization  Ordinance 
of  1975-76  provides  that  the  decision  of  the  Civil  Service 
Commission  as  to  whether  the  compensation  schedule  of  a 
supervisory  employee  shall  be  adjusted  in  accordance  with  those 
provisions  "shall  be  final".   An  action  of  the  Civil  Service 
Commission  may  be  reconsidered  where  the  request  shows  that 
there  is  new  information  not  previously  considered  by  the 
Commission  (Section  5.07,  Civil  Service  Rules).   Such  a  request 
must  be  made  within  thirty  (30)  calendar  days  after  notification 
of  the  Commission's  action.   It  is  my  opinion  that  the  action  of 
the  Civil  Service  Commission  in  the  hearing  requests  for 
supervisorial  salary  adjustments  under  Section  IV  H  of  the 
1975-76  Salary  Standardization  Ordinance  is  final  by  the  terms 
of  Section  IV  H(7)   and  cannot  be  reconsidered  at  this  time 
unless  the  affected  employee  has  timely  requested  reconsideration 
under  Section  5.07  of  the  Civil  Service  Rules. 

Situation  No.  2 

This  issue  involves  a  supervisor  who  is  paid  on  salary 
schedule  44.9  and  a  subordinate  employee  who  is  paid  on  schedule 
45.5  v/hich  is  3%  higher  than  the  supervisory  employee.   Hov/ever, 
the  subordinate  employee's  normal  v/ork  week  is  35  hours  v/hile 
the  supervisory  employee  works  4  0  hours  per  week.   Because  of 
the  differences  in  their  normal  work  v/eek,  the  supervisor 
receives  a  weekly  gross  salary  which  is  11%  higher  than  the 
supervised  employee. 

You  have  asked  the  following  questions: 

"a.*  Under  the  above  circumstances,  is 
the  supervisor  entitled  to  a  supervisorial 
adjustment  over  the  subordinate?" 
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Section  IV  H(5)  of  the  Salary  Standardization  Ordinance 
authorizes  a  supervisorial  flifferential  adjustment  under  the 
following  condition: 

"5.   That  the  compensation  schedule  of  the 
supervisory  employee  is  less  than  5  percent  over 
the  basic  straight  time  compensation  schedule 
exclusive  of  premium  pay  for  the  normal  work  week 
of  the  class  so  supervised." 

The  salary  schedule  provided  in  Section  XIV  of  the  Salary 
Standardization  Ordinance  for  197  5-77  is  based  on  a  normal  work 
week  of  4  0  hours.   An  employee  whose  normal  work  week  is  3  5 
hours  shall  receive  a  prorata  amount  of  the  salary  schedule 
designated  for  the  4  0  hour  work  week  in  Section  XIV  of  the 
ordinance  (See  Section  II  J,  Salary  Standardization  Ordinance 
for  1976-77) . 

The  proration  is  established  as  follows  under  Section 
II  J  of  the  ordinance: 

"...  The  schedules  of  compensations 
contained  in  this  ordinance  will  be  adjusted  on 
a  pro-rata  basis  to  reflect  the  hours  of  employ- 
ment for  such  classes. 

"The  bi-weekly  schedules  of  compensation 
contained  in  this  ordinance  for  the  classifications 
indicated  will  be  adjusted  to  an  hourly  amount  by 
dividing  said  schedule  by  80  to  the  nearest  whole 
cent  and  then  multiplying  by  the  number  of  hours 
of  employment  of  the  particular  classification  in 
a  bi-weekly  period  to  the  nearest  whole  cent  to 
determine  the  bi-weekly  rate  of  pay." 

Thus,  in  the  subject  situation,  the  subordinate  employee, 
although  placed  in  a  higher  salary  schedule  than  the  supervisory 
employee,  actually  receives  11%  less  than  the  supervisor  due  to 
application  of  the  prorated  formula  based  on  the  subordinate's 
shorter  v/ork  week. 


I 
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It  is  therefore  my  opinion  that  the  supervisory  employee 
is  not  entitled  to  a  salary  adjustment  under  Section  IV  H  of 
the  Salary  Standardization  .Ordinance  for  1976-77  because  his 
salary  is  more  than  5%  greater  than  the  salary  of  the  subordinate 
eraployee. 

"b.   If  the  subordinate  occasionally  works 
overtime  to  the  extent  that  his  gross  pay  for  a 
particular  biweekly  period  is  such  that  it  is 
v/ithin  5%  of,  or  exceeds,  the  gross  pay  of  his 
superior,  would  the  superior  be  entitled  to  a 
supervisorial  differential?" 

Section  IV  H(5),  quoted  in  (a)  above,  authorizes  the 
supervisorial  salary  adjustment  only  when  there  is  a   salary 
differential  of  less  than  5%  over  the  "basic  straight  time 
compensation  schedule  exclusive  of  premium  pay"  of  the 
subordinate  employee.   Therefore,  the  supervisor  would  not 
be  entitled  to  a  supervisorial  salary  adjustment  based  on  premium 
salary  paid  the  subordinate  employee  for  overtime  work. 

"c.   If  the  subordinate  is  regularly 
assigned  overtime  work  to  the  extent  that  his 
gross  pay  is  always  as  described  in  b.  above, 
would  the  supervisor  be  entitled  to  supervisorial 
adjustment?" 

A  supervisor  who  is  in  charge  of  an  employee  who  is 
regularly  assigned  overtime  work  would  not  be  entitled  to  a 
supervisorial  salary  adjustment  because  the  5%  salary  differential 
specified  in  Section  IV  H(5)  of  the  ordinance  is  based  on 
straight  time  compensation  of  the  subordinate  and  not  the 
premium  pay  that  such  employee  may  receive.   Overtime  pay  which 
is  received  on  a  regular  basis  is  still  premium,  pay  and  must  be 
excluded  when  determining  eligibility  for  supervisorial  salary 
adjustments  under  Section  IV  H(5)  of  the  Salary  Standardization 
Ordinance. 

Very  truly  yours, 


TKOI^AS   M.    O'CONNOR 
City  Attorney 


^  Letter  Opinion  No^  TT-'^O 


September  l4,  1977 


Charles  R.  Gain,  Chief 

San  Francisco  Police  Departinent 

Hall  of  Justice 

85  0  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Creation  of  Nev/  Position  of  Q3  Police  Officer 
with  Bilingual  Skills 

Dear  Chief  Gain: 

This  is  in  response  to  your  request  for  opinion 
whether  the  Police  Commission  can  create  a  new  classification 
of  Q3  Police  Officer  who  possesses  bilingual  skills  in  addition 
to  the  regular  responsibilities  of  a  Q2  Police  Officer.  You 
have  stated  that  the  qualifications  to  become  a  Q3  Police 
Officer  would  be  the  same  as  existing  class  Q2  Police  Officer 
except  that  the  Q3  Police  Officer  must  also  possess  bilingual 
skills.   There  is  an  existing  Q2  Police  Officer  civil  service 
list  which  may  contain  eligibles  who  are  bilingual,  but  such 
eligibles  cannot  be  appointed  ahead  of  other  eligibles  on  the 
list  since  the  original  examination  announcement  did  not 
provide  for  preferential  appointment  of  bilingual  persons 
(See  City  Attorney  Opinion  dated  January  21,  1977) . 

The  several  ranks  of  the  Police  Department  are  designated 
in  Section  3.531  of  the  Charter  and  included  therein  is  a  rank 
of  patrol  officer.   In  addition.  Section  3.531  authorizes  the 
Police  Commission  to  establish: 

"...  such  other  ranks  or  positions  as  the 
police  commission  may  from  time  to  time  create  as 
provided  for  in  section  3.530  of  this  charter." 
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The  Police  Commission  v/ould  iiave  the  authority  under  Section 
3.531  of  the  Charter  to  create  the  Q3  Police  Officer  position 
as  prescribed  in  Section  3.530  of  the  Charter.   It  is  my 
opinion  that  the  proposed  Q3  Police  Officer  classif ication^ 
would  be  a  new  position  and  not  a  new  rank.   The  term  "position" 
is  ordinarily  used  to  describe  a  job  with  defined  duties  and 
responsibilities,  and  the  term  "rank"  is  ordinarily  used  in 
its  military  sense  to  define  the  level  of  the  job.  such  as 
sergeant,  lieutenant  and  captain  (Jones  v.  City  of  Los  Angeles, 
251  Cal.App.2d  819,  821).   Thus,  there  are  several  ranks  of 
the  Police  Department  which  have  different  levels  of 
responsibility  but  within  those  ranks,  there  are  various _ 
positions  to  accomplish  the  different  duties  and  responsibilities 
required  in  police  work. 

The  proposed  classification  of  Q3  Police  Officer  would 
not  be  a  new  rank  because  the  level  of  responsibility  of  the 
proposed  Q3  Police  Officer  classification  will  be  identical  to 
that  of  the  existing  Q2  Police  Officer  rank  except  for  the 
additional  requirement  of  bilingual  skills.   The  Q3  Police 
Officer  position  v/ould  be  of  equal  rank  to  the  Q2  Police  Officer 
position  because  both  positions  perform  similar  levels  of  police 
work  with  the  difference  being  that  the  Q3  Police  Officer  can 
utilize  bilingual  skills. 

If  it  is  determined  that  an  entry  level  bilingual 
police  officer  position  is  necessary,  the  Police  Commission 
should  determine  the  languages  required  for  the  bilingual 
skills,  the  level  of  skill  needed  and  the  precise  duties 
that  such  officer  will  be  required  to  fulfill  in  addition  to 
regular  Q2  Police  Officer  work.   The  Police  Commission  should 
then  request  the  Civil  Service  Commission  to  establish  a 
class'if ication  for  the  nev/  position  and  announce  an  examination 
for  that  position.   The  examination  qualifications  should  be 
identical  to  those  of  the  Q2  Police  Officer  rank  with  the 
addition  of  a  test  for  bilingual  sicills. 
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It  should  be  noted  that  eligibles  on  the  present  Q2 
Police  Officer  list  who  possess  bilingual  skills  could  compete 
in  the  Q3  Police  Officer  test*  by  merely  taking  the  bilingual 
portion  of  that  examination.   Upon  successful  completion  of  the 
bilingual  test,  such  eligibles  would  be  ranked  on  the  Q3 
list,  together  with  nev;  candidates  vmo  would  be  taking  both  the 
Q2   Police  Officer  and  bilingual  portions  of  the  Q3  Police 
Officer  test. 

The  Q3  Police  Officer  list  which  is  established  by 
civil  service  examination  will  be  separate  from  the  existing 
Q2  Police  Officer  list  and  you  can  submit  requisitions  for 
appointments  from  either  list   depending  upon  the  needs  of 
your  department. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Sf   C^^  At.i(rU^  ^  ^^^^^^-    opinion  NO.    77-41 


September  15,  1977 


Mr.  Gilbert  H.  Boreman,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  Calif.        • 

Subject:  Applicability  of  Charter  Section  3.100 
to  Members  of  the  Local  Advisory  Board, 
Child  Health  and  Disability  Prevention 
Program 

Dear  Mr.  Boreman: 

This  office  has  reviewed  your  letter  of  September  6, 
1977  in  v;hich  you  attach  a  copy  of  a  commimication  from  the 
chairman  of  the  Local  Advisory  Board,  Child  Health  and  Disabil- 
ity Prevention  Program,  requesting  that  the  Board  of  Supervisors 
waive  the  residency  requirement  set  forth  in  Charter  Section 
8.100  in  order  that  a  member  of  the  Local  Advisory  Board  who 
lives  in  San  Mateo  may  continue  to  serve. 

Initially,  for  your  information,  it  should  be  noted 
that  Charter  Section  8.100(a)  imposes  a  residency  requirement 
on  members  of  all  appointive  boards  or  comjnissions.   However, 
the  residency  requirement  of  Section  8.100(a)  applies  only  to 
Charter  Board  and  Commissions,  i.e.  boards  or  commissions 
created  in  the  Charter  or  by  the  Board  of  Supervisors  pursuant 
to  authority  set  forth  in  the  Charter.   In  the  event  a  board  or 
commission  is  a  Charter  board  or  commission  as  specified  in 
Charter  Section  8.100(a),  the  Board  of  Supervisors  is  powerless 
by  ordinance  or  by  any  other  means  to  nullify  or  waive  that 
requirement. 

The  local  advisory  board  of  the  Child  Health  and  Disa- 
bility Prevention  Program  is  created  in  the  Health  and  Safety  Code 
Section  307.3  thereof.   Neither  that  section  nor  any  other  pro- 
vision of  State  law  imposes  any  residency  requirement  as  a  quali- 
fication for  serving  on  that  board. 

A  second  question  may  arise  regarding  v;hether  the  Adminis- 
trative Code  Section  l6.99  which  requires  that  officers  and 
employees  of  the  City  and  County  reside  within  five  miles  of  the 
physical  boundaries  of  the  City  applies  to  membership  on  this 
local  advisory  board.   The  question  v;ould  be  v;hether  a  member  of 
this  advisory  board  is  an  officer  of  the  City  and  County  of  San 
Francisco.  An  officer  is  defined  by  Charter  Section  1.103  in 
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detail.   Section  1.103  provides: 

"The  officers  of  the  city  and  county  shall 
be  the  officers  elected  by  vote  of  the  people, 
rr.er;.bers  of  the  board  of  education,  meribers  of 
boards  and  cominissions  appointed  by  the  mayor, 
neinbers  of  the  juvenile  probation  and  adult  pro- 
bation boards  or  co?;raittees,  members  of  the  ijoard 
of  law  library  trustees,  the  superintendent  of 
schools,  the  clerk  of  the  municipal  court,  the 
secretary;  and  jur;^''  comjnissioner  of  the  superior 
court,  the  executive  appointed  by  each  board  or 
ccrjnission  as  the  chief  executive  officer  under 
such  board  or  cominission,  the  controller,  the 
chief  administrative  officer,  the  head  of  each- 
department  under  the  chief  administrative  officer 
and  the  coroner,  public  administrator,  county 
clerk,  tax  and  license  collector,  recorder,  regis- 
trar of  voters,  horticultural  commissioner,  sealer 
of  vieights  and  measures,  and  such  other  officers 
as  m.ay  hereafter  be  provided  by  lav;  or  so  desig- 
nated by  ordinance," 

It  must  be  concluded  that  a  memiber  of  a  local  advisory 
board  is  neither  an  officer  nor  an  employee  \irithin  the  meaning 
of  Section  I.I03  of  the  Charter. 

For  all  the  reasons  set  forth  above,  you  are  advised 
that  residency  in  the  City  and  County  of  San  Francisco  or  vfithin 
five  m.iles  thereof  is  not  a  qualification  for  service  on  the 
Local  Advisory  Board  to  the  Child  Health  and  Disability  Prevention 
Program. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


■^  ^  Letter  Opinion  No.  77-^2 
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SAM  FRANCISCO 

September  21,    1977  public  library. 


Hon.  Quentin  L.  Keep,  President 

Board  of  Supervisors 

235  City  Kail 

San  Francisco,  Calif. 

Subject:  Hatch  Act;  Applicability 
to  Officers  or  Employees 
of  City  and  County 

Dear  Supervisor  Kopp : 

This  is  in  response  to  your  letter  wherein  you 
request  "an  opinion  as  to  v/hether -or  not  an  employee  of  a.. ,_ 
City  and  County  department  or  project  which  is  financed  in 
vjhole  or  in  part  by  revenue  sharing  or  other  federal  funds 
is  subject  to  the  provisions  of  the  Hatch  Act  (5  U.S.C.A,, 
Sections  1501,  et  sea . ) ,  particularly,  the  provisions  of 
Section  1502(a)  thereof.  You  also  ask  as  to  the  extent 
these  provisions  are  applicable  to  elected  local  officials. 

Section  1502(a),  Title  5^  United  States  Code,  pro- 
vides as  follows: 

"Sec.  1502.   Influencing  elections,  take 
part  in  political  campaigns;  prohibitions; 
exceptions 

"(a)  A  State  or  local  officer  of  employee 
may  not  — 

"(1)  use  his  official  authority  or 
influence  for  the  purpose  6f  interfering 
with  or  affecting  the  result  of  ah  elec- 
tion or  a  nomination  for  office; 

"(2)  directly  or  indirectly  coerce, 
attempt  to  coerce,  command,  or  advise  a 
State  or  local  officer  or  employee  to  pay, 
lend,  or  contribute  anything  of  value  to  a 
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party,  conmittae,  organization,  agency  or 
person  for  f)olitical  purposes;   or 

"(3)  be  a  candidate  for  elective 
office,'^ 

As  used  in  the  Hatch  Act,  the  terns  "State  or  local 
officer  or  e.^nployee"  and  "State  or  local  agency",,  are  defined  as 
follows : 

"  'State  or  local  officer  or  eniployee 
means  an  individual  employed  by  a  State  or  local 
agency  whose  principal  employment  is  in  connec- 
tion with  an  activity  which  is  financed  in  v^hole 
or  in  part  by  loans  or  grants  made  by  the  United 
States  or  a  Federal  agency,  but  does  not  include  - 

"(A)  an  individual  who  exercises  no 
functions  in  connection  with  that  activity; 
or 

"(B)  an  individual  employed  by  an  edu- 
cational or  research  institution,  establish- 
ment, agency,  or  system  which  is  supported 
in  whole  or  in  part  by  a  State  or  political 
subdivision  thereof,  or  by  a  recognized 
religious,  philanthropic,  or  cultural  organi- 
zation."  (emphasis  added.) 

(5.  U.S. C. A.  Section  1501(4). 1) 

"  'State  or  local  agency'  means  the  executive 
branch  of  a  State,  municipality,  or  other  polioical 
subdivision  of  a  State,  or  an  agency  or  department 
thereof."   (Emphasis  added.)   (5  U.S.C.A.  Sec, 
1501(2)) 

Section  I503  of  Title  5,  United  States  Code,  provides 
as  f  ollov;s : 

"Section  I503.   Nonpartisan  candidacies 
permitted, 

"Section  1502(a)(3)  of  this  title  does  not 
prohibit  any  State  or  local  officer  or  employee 
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frcni  being  a  ca.ndidate  in  any  election  if 
none  of  the  candic^ates  is  to  be'  nominated 
or  elected  at  such  election  as  representing 
a  party  an;>-  of  v;hose  candidates  for  Presi- 
dential elector  received  votes  in  the  last 
preceding  election  at  vihich  Presidential 
electors  v;ere  selected." 

Accordingly^  in  ansi;er  to  your  first  question,  in  my 
opinion J  an  employee  of  a  City  and  County  department  or  project 
which  is  financed  in  whole  or  in  part  by  federal  funds  is  subject 
to  the  provisions  of  subsections  (a)(l]  and  (a)(2)  of  Section 
1502  of  Title  5 J  United  States  Code,  if: 

1.  The  City  and  County  department  in  which 
said  employee  is  em.ployed  is  a  part  of  the 

•  ■      executive  branch  of  City  and  County  govern- 
.  ment  or  the  project  on  v;hich  said  employee 
is  employed  is  under  the  jurisdiction  of  a 
department  of  the  executive  branch  of  City 
and  County  government;  and 

2.  Said  employee's  principal  employment  is 
connected  vrith  an  activity  of  said  depart- 
ment or  project  which  is  financed  in  V7hole 
or  in  part  by  federal  funds. 

Said  employee  vrould  also  be  subject  to  the  provisions 
of  subsection  (aj'O)  of  Section  1502  if  the  elective  office  for 
"Which  he  or  she  is  a  candidate  is  a  partisan  office, 

A  reviev;  of  the  cases  involving  alleged  violations  of 
Section  1502(a)  of  Title  5,  United  States, Code,  indicates  that 
the  question  as  to  whether  or  not  an  em.ployee  is  employed  in  the 
executive  branch  of  government  has  presented  no  problem,  but  the 
question  as  to  whether  or  not  such  an  employee's  "principal 
emploiTTient"  is  in  connection  with  an  activity  which  is  financed 
in  whole  or  in  part  by  federal  funds  is  one  that  has  been  decided 
only  on  a  case  by  case  basis  and  that  the  courts  have  enunciated 
no  general  rule  as  to  v/hat  constitutes  "principal  employment." 

With  respect  to  your  second  question,  subsections  (c)(2), 
(c)(3)  and  (c)(4)  of  Section  1502  provide  that  subsection  (a)(3) 
of  said  section  ("A  State  or  local  officer  may  not  --  be  a  candidate 
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for  elective  office  ,  .  .")   does  not  apply  to  a  mayor  of  a 
city,  a  duly  elected  head  of  an.  executive  department  of  a 
municipality  who  is  not  classified  under  a  municipal  merit  or 
civil  service  system,  or  an  individual  holding  elective  office. 
Hov;ever,  the  persons  en'jm.erated  in  subsection  (c)(2),  (c)(3) 
and  (c)(-^)  of  Section  1502  are  not  exemxpted  from  the  restric- 
tions set  forzh   in  subsections  (a)(1)  and  (a)(2)  of  Section  1502. 

Accordingly,  in  answer  to  your  second  question,  it  is  my 
opinion  that  the  provisions  of  subsections  (a)(1)  and  (a)(2)  of 
Section  1502  are  applicable  to  an  elected  official  of  the  City 
and  County  if  said  elected  official  is  part  of  the  executive 
branch  of  said  City  and  County  governmient  and  if  said  elected 
official's  principal  employment  is  in  connection  vrith  an  activity 
v/hich  is  financed  in  v;hole  or  in  part  by  federal  funds. 

In  closing,  I  believe  that  your  attention  should  be 
called  to  the  1974  Amendments  to  the  Hatch  Act.   Prior  to  said 
amendments,  the  provisions  of  subsection  (a)(3)  of  Section  1502, 
\ihen   read  together  with  the  provisions  of  subsection  (c)  of 
Section  1502  and  the  provisions  of  Section  1503^  permitted 
participation  on  the  part  of  State  and  local  officers  in  non 
partisan  political  activities,  and  prohibited  any  participation 
on  the  part  of  State  or  local  officers  or  employees,  other  than 
elective  officers,  in  partisan  political  activities.   The  197^ 
amendments,  in  effect,  provide  that  any  non-elective  State  or 
local  officer  or  employee  may  take  an  active  part  in  any  partisan 
political  activity,  except  that  he  or  she  may  not  be  a  candidate 
for  a  partisan  elective  office.   (Pub.L.  93-4^3,  Title  r\/'.  Sees. 
401(a),  401(b)(1),  401(c),  88  Stat.  1290,  U.S.  Code  Cong.  &  Adm. 
Nev/s,  pp.  1470,  5669.) 

Very  truly  yours. 


THOMAS   M,    O'COiniOR 
City  Attorney 
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Mr.  Patrick  Mahler 

Employee  Relations  Director 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  CA  94102 

Subject:   Authority  to  Make  Unit  Determinations 

Per  Employer-Employee  Relations  Ordinance 

Dear  Mr.  Mahler: 

This  is  in  response  to  your  request  for  an  opinion 
regarding  the  authority  of  the  Employee  Relations  Division 
and  the  Civil  Service  Commission  to  place  or  transfer  classi- 
fications within  the  representation  unit  system. 

San  Francisco  Administrative  Code  Section  16.210 
establishes  thirteen  unit  designations  for "various  classi- 
fications of  city  and  county  employees.   Unit  designation  and 
union  representation  election  procedure  are  set  forth  in  the 
Administrative  Code  pursuant  to  Government  Code  Sec.  3507, 
which  permits  the  adoption  of  reasonable  rules  and  regulations 
to  implement  employee  organizational  rights  (Chapter  10, 
Govt.  Code,  Meyers-Milias-Brown  Act). 

Administrative  Code  Sec.  16.203(a)  places  with  the 
Employee  Relations  Division  the  duty  to  implement  the  provis- 
ions of  the  Meyers-Milias-Brown  Act: 
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" (a)  There  is  hereby  created  an 
Employee  Relations  Division  which  shall 
be  placed  under  the  control  and  juris- 
diction of  the  Board  of  Supervisors.   Said 
division  shall.be  headed  by  an  Employee 
Relations  Director  who  shall  serve  as  the 
representative  of  the  City  and  County  of 
San  Francisco  in  the  implementation  of  those 
provisions  of  Chapter  10  of  the  Government 
Code  applicable  to  the  City  and  County  of 
San  Francisco  and  which  are  not  specifically 
delegated  by  charter  provisions  and/or 
ordinance  to  a  particular  officer,  board  or 
commission  of  the  City  and  County." 

The  duty  to  place  existing  and  subsequently  created 
classifications  within  a  unit  is  not  specifically  delegated 
to  any  officer,  board  of  commission.   Therefore,  the  general 
delegation  of  authority  to  the  Employee  Relations  Division 
contained  in  Section  16.203(a)  is  controlling. 

The  Civil  Service  Commission  is  the  successor  to  the 
pov^/ers  and  duties  of  the  Municipal  Employees  Relations  Panel. 
Those  powers  are  set  forth  in  Administrative  Code  Sec.  16.204, 
including  the  power  to  conduct  representative  elections, 
certify  and  decertify  recognized  employee  organizations,  to 
investigate  charges  of  unfair  labor  practices,  to  administrat- 
ively process  matters  before  administrative  law  judges  and  to 
adopt  rules  and  regulations  to  carry  out  these  duties.   Place- 
ment of  classifications  in  particular  units  is  not  one  of  the 
enumerated  functions  of  the  commission.   'The  Civil  Service 
Commission  becomes  involved  in  the  unit  determination  process 
only  in  the  event  that  an  employee  disagrees  with  the  Employee 
Relations  Division's  unit  determination.   Sec.  16.210(b) 
provides  for  a  hearing  and  final  determination  by  an 
administrative  law  judge  of  unit  determination  disputes.   Sec. 
16.204(a)(6)  directs  the  Civil  Service  Commission  to  process 
hearing  requests  and  to  " .  .  .  attempt  to  obtain  the  agreement 
of  the  parties  involved  on  the  disputed  issue^(s)  before  the 
matter  is  submitted  to  an  administrative  law  judge." 

In  my  opinion  the  Employee  Relations  Division  has 
the  sole  authority  and  duty  to  place  or  transfer  classifications 
within  or  between  units  deemed  appropriate  by  the  director. 
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This  includes  the  power  to:  1)  place  classifications  in 
units  (2)  transfer  classifications  to  another  appropriate 
unit  3)  transfer  a  classification  between  units  represented 
by  different  employee  organizations  and;  4)  transfer  a 
classification  from  a  unit. represented  by  a  certified  employee 
organization  to  one  without  representation.   Such  placement 
or  transfer  must  be  reasonably  related  to  the  purposes  of  the 
unit  determination  system  and  is  subject  to  employee  appeal. 
You  are  further  advised  that  ordinance  No.  313-76  does  not 
need  to  be  amended  to  define  the  authority  of  the  Employee 
Relations  Division. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


^      ^       ^  ^    Letter  Opinion  No.   77-^ 
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Mr.  Gilbert  H.  Boreman 

Clerk  of  the  Board 

Board  of  Supervisors 

City  and  County  of  San  Francisco 

235  City  Hall 

San  Francisco,  CA  94102 

Subject:   Scope  And  Applicability  Of 
Civil  Service  Commission 
Rule  34  (Grievance  Procedure) 

Dear  Mr.  Boreman: 

This  letter  is  in  response  to  your  request  on  behalf 
of  Mr.  Patrick  J.  Mahler  for  my  opinion  regarding  the  scope 
and  applicability  of  a  grievance  procedur.e  adopted  by  the 
Civil  Service  Commission  (Rule  34) . 

The  Civil  Service  Commission  (hereinafter  referred  to 
as  the  "commission"),  in  adopting  Rule  34,  replaceda  volun- 
tary, non-binding  grievance  procedure  with  one  which  would 
subject  departmental  decision  making  and  rule  and  ordinance 
interpretations  to  a  mandatory  five  step  arbitration  pro- 
cedure.  An  arbitrable  grievance  is  defined  in  Rule  34  as 
".  .  .  any  dispute  concerning  the  interpretation  or  appli- 
cation of  the  provisions  of  a  memorandum  of  understanding, 
or  in  the  absence  of  a  memorandum  of  understanding,  a  dis- 
pute concerning  department  rules  and  regulations  governing 
personnel  practices  or  working  conditions  .  .  .  grievances 
shall  be  considered  only  on  matters  within  the  power  of  the 
appointing  officer  to  act." 
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The  power  to  adopt  and  interpret  rules  and  regulations 
for  the  operation  of  a  City  department  is  vested  in  the 
board,  commission  or  the  Chief  Administrative  Officer  which, 
by  Charter,  is  responsible  for  the  performance  of  the  de- 
partment.  Charter  Section  3.500  grants  to  boards  and  com- 
missions appointed  by  the  Mayor  the  power  and  duty  "to 
prescribe  reasonable  rules  and  regulations  not  inconsistenc 
with  the  Charter  for  the  conduct:  of  its  affairs,  for  the 
distribution  and  performance  of  its  business,  for  the  con- 
duct and  government  of  its  officers  and  employees  and  ror 
the  admir.istracion ,  custody  and  protection  of  property  under 
its  control  ..."   (Emphasis  added) 

Charter  Section  3.201  grants  to  the  Chief  Administra- 
tive Officer  the  power  and  duty  ".  .  .to  prescribe  general 
rules  and  regulations  for  the  administrative  service  under 
his  control  ..." 

Charter  Section  3.661  grants  to  the  commission  the  pow- 
er to  "  .  .  .  adopt  rules  to  carry  out  the  civil  service 
provisions  of  this  charter  ..."   As  the  employment  and 
personnel  office  for  the  City  and  County,  the  commission  is 
invested  by  Charter  with  the  authority  to  classify  and  re- 
classify Civil  Service  positions,  review  departmental  dis- 
ciplinary actions,  collect  salary  data  and  to  manage  the 
City's  merit  hiring  and  promotion  system. 

The  employment  and  personnel  authority  of  the  comjnission 
does  not  extend  to  those  departmental  decisions  made  pursuant 
to  Charter  Sections  3.201  and  3.500,  even  though  they  may  have 
an  effect  upon  employees.   The  Civil  Service  Commission  is 
without  power  to  effect  rules,  regulations  or  a  memorandum  of 
understanding  adopted  or  entered  into  by  the  Chief  Administra- 
tive Officer  or  a  board  or  commission  on  subject  matter  not 
within  the  authority  of  the  Civil  Service  Commission.   For 
instance,  the  assignment  of  librarians  to  library  branches  is 
solely  within  the  discretion  of  the  librarian  and  the  Library 
Commission.   The  Library  Commission  could  establish  an  assign- 
ment procedure  and  adopt  a  library  grievance  procedure.   How- 
ever, the  Civil  Service  Comjnission  has  no  Charter  granted 
pov;er  to  obligate  a  department  to  adopt  a  grievance  procedure 
for  use  by  employees  who  disagree  v/ith  departmental  assign- 
ments. 
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Therefore,  it  is  my  opinion  that  Rule  34  may  be  made 
use  of  by  a  department  but  is  not  mandatory  unless  adopted 
by  the  Chief  Administrative  Officer  or  a  board  or  commis- 
sion. 

Should  an  officer,  board  or  comm.ission  make  use  of 
Rule  34' s  "Step  5  -  Arbitration  Process",  the  arbitrator's 
decision  regarding  the  implementation  of  a  departmental  rule 
or  regulation  cannot  be  subject  to  final  and  binding  arbitra- 
tion.  The  Court  of  Appeal  in  San  Francisco  Fire  Fighters  vs. 
City  and  County  of  San  Francisco  (1977)  bS   C.A.3d  d9b  ruiea 
that : 

"...  neither  the  City's  mayor,  nor  its 
board  of  supervisors,  nor  its  fire  commission, 
had  authority  to  approve  the  Memorandum's  pro- 
visions for  arbitration  of  grievances  concern- 
ing the  fire  commission's  rules  and  regulations." 
(p.  902) 

The  court's  decision  was  based  upon  the  principle  that 

"  ' .  .  .  public  powers  conferred  upon  a 
municipal  corporation  and  its  officers  and 
agents  cannot  be  delegated  to  others,  unless 
so  authorized  by  the  legislature  or  charter. 
In  every  case  where  the  law  imposes  a  per- 
sonal duty  upon  an  officer  in  relation  to  a 
matter  of  public  interest,  he  cannot  delegate 
it  to  others,  as  by  submitting  it  to  arbitra- 
tion. '  "      (The  court  quoted  from  2  McQuillin, 
the  Law  of  Municipal  Corporation  (3  ed.  1966) 
Section  10.39) 

The  courts  have  not  spoken  to  the  question  of  the  use 
of  binding  arbitration  in  a  dispute  on  the  interpretation 
or  application  of  a  provision  of  a  memorandum  of  under- 
standing, ordinance,  rule  or  regulation.   Until  such  time 
as  the  courts  broaden  the  scope  of  the  Fire  Fighters  de- 
cision, it  is  ray  opinion  that  interpretation  and  applica- 
tion can  be  subject  to  binding  arbitration. 
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As  I  set  forth  above,  I  am  of  the  opinion  that  the 
Civil  Service  Coirjnission  cannot  mandate  a  department  to 
use  a  grievance  procedure  for  disputes  involving  depart- 
mental rules,  regulations  or  memoranda  of  understanding 
or  the  interpretation  thereof.   It  can,  however,  promul- 
gate for  the  voluntary  adoption  of  a  department  the  Rule 
34  grievance  procedure,  subject  to  the  limitations  on 
the  use  of  binding  arbitration  outlined  above. 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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November  16,  1977 


Charles  R.  Gain,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Accumulation  of  Seniority  in  Role  of  Sergeant 
^^ile  Serving  as  Assistant  Inspector 

Dear  Chief  Gain: 

This  letter  is  in  response  to  your  request  for  an 
opinion  regarding  the  status  of  sergeants  who  elect  to 
become  assistant  inspectors,  or  assistant  inspectors  who 
are  appointed  sergeants  but  elect  to  remain  in  the  Bureau 
of  Inspectors  as  assistant  inspectors,  vis-a-vis  seniority, 
probation,  promotion,  etc. 

An  examination  of  the  law  on  this  subject  has  led  this 
office   to  conclude  the  following: 

1.  When  a  sergeant  is  appointed  to  the  rank  of 
assistant  inspector,  or  when  an  assistant  inspector  is  appointed 
to  the  rank  of  sergeant  and  elects  to  remain  with  the  Bureau  of 
Inspectors,  such  an  election  constitutes  a  waiver  of  the  actual 
rank  of  sergeant. 

2.  When  a  sergeant  is  appointed  to  the  Bureau  of 
Inspectors  as  an  assistant  inspector,  or  when  an  assistant 
inspector  is  appointed  to  the  rank  of  sergeant  but  elects  t® 
perform  the  duties  of  an  assistant  inspector  and  receive 
compensation  for  the  rank  of  sergeant  pursuant  to  Charter 
Section  3.534,  such  appointee  does  not  acquire  seniority  in 
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both  ranks,  but  thereafter  should  only  be  credited  with  seniority 
toward  the  rank  of  assistant  inspector;  nor  is  such  person 
eligible  to  test  for  the  rank  of  lieutenant.   (See  Charter, 
Section  8.327.) 

3.   When  an  assistant  inspector  is  appointed  to  the 
rank  of  sergeant  and  elects  to  remain  in  the  Bureau  of  Inspectors 
as  an  assistant  inspector  receiving  compensation  at  the  rate  of 
a  sergeant,  any  service  as  an  assistant  inspector  after  such 
election  v/ill  not  constitute  service  as  a  sergeant  for  the 
purpose  of  computing  service  of  the  required  six  months 
probationary  period  of  the  rank  of  sergeant. 

Section  3.531  of  the  City  Charter  delineates  the  ranks 
which  are  to  make  up  the  Police  Department  in  the  following 
language: 

"The  several  ranks  or  positions  in  the 
department  shall  be  as  follows:   chief  of  police, 
captains,  criminologists,  lieutenants,  inspectors, 
_  sergeants,  assistant  inspectors  ..."  (Emphasis 
added. ) 

The  section  sets  forth  the  ranks  listed  therein  as  separate  and 
distinct  classifications.   This  distinctness,  especially  in  those 
levels  making  up  the  Bureau  of  Inspectors,  is  designated  in 
Section  3.534  of  the  Charter.   That  section  sets  forth  the 
special  criteria  necessary  to  achieve  a  rank  within  the  Bureau 
as  an  assistant,  and  ultimately  a  full  inspector  (i.e.,  by 
competitive  excimination  open  only  to  sergeants,  police  officers 
and  women  protective  officers  v/ho  have  three  years  service)  . 

Charter  Section  3.534  states: 

"...  The  Chief  of  Police  shall  appoint 
assistant  inspectors  to  fill  vacancies  in  the 
rank  of  assistant  inspector  from  the  certified 
list  of  qualified  candidates  by  order  of  the 
grade  achieved  in  the  examination;  provided,  how- 
ever, if  any  member  of  the  department  appointed 
as  an  assistant  inspector  is  a  sergeant  at  the 
time  of  appointment  or  is  appointed  a  sergeant 
thereafter,  he  shall  receive  the  rate  of  compen- 
sation attached  to  the  rank  of  sergeant. " 
"(Emphasis  added.) 
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The  emphasized  language  in  the  above  quoted  section  does  not 
purport  to  set  up  a  new  rank,  i.e.,  that  of  a  combination 
sergeant-assistant  inspector.   Charter  Section  3.531,  discussed 
above,  establishes  specific  ranks  within  the  department.   Thus, 
the  only  consistent  interpretation  of  this  passage  of  Section 
3.534  is  that: 

1.  sergeants  who  are  appointed  to  the  rank  of 
assistant  inspector,  or; 

2.  assistant  inspectors  who  are  appointed  sergeants 
but  elect  to  remain  in  the  Bureau  of  Inspectors  as  an  assistant 
inspector  have  the  rank  of  assistant  inspector  only,  to  be 
paid  at  a  special  rate,  i.e.,  the  same  pay  which  a  sergeant 

in  the  uniformed  divisions  of  the  San  Francisco  Police  Depart- 
ment would  receive. 

As  a  member  of  the  San  Francisco  Police  Department, 
Bureau  of  Inspectors,  who  is  performing  the  special  duties 
assigned  to  the  rank  of  assistant  inspector,  such  person- is 
bound  by  those  rules  and  regulations  of  the  San  Francisco  Police 
Department  governing  probation,  seniority,  promotion,  etc. 
which  pertain  to  assistant  inspectors  only. 

The  purpose  of  a  probationary  term  is  to  permit  the 
Department  to  evaluate  the  probationer's  abilities  and  quali- 
fications for  the  particular  position  in  which  he  is  presently 
serving.   To  permit  a  member  of  the  department  who  is  performing 
the  separate,  special  duties  of  an  assistant  inspector   to  count 
such  service  as  fulfilling  the  probationary  period  required 
to  achieve  the  rank  of  sergeant  defeats  the  very  purpose  of 
such  probation,  since  the  Department  has  had  no  opportunity 
to  evaluate  the  capabilities  of  the  employee  in  the  distinct  role 
of  a  sergeant. 

The  same  rationale  applies  to  the  question  of  seniority. 
Given  the  separate  function  and  distinct  duties  of  an  assistant 
inspector  as  contrasted  with  those  of  a  sergeant,  it  is  only 
logical  to  conclude  that  a  person  serving  in  the  rank  of 
assistant  inspector,  no  matter  what  his  pay,  accumulates 
seniority  during  such  service  only  for  his  elevation  within  the 
Bureau  of  Insoectors. 
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To  achieve  a  consistent  interpretation  of  the  various 
Charter  sections  involved,  it  is  my  opinion  that  (1)  if  a 
sergeant  who  has  completed  the  probationary  period  in  that  rank 
elects  to  accept  an  appointment  as  an  assistant  inspector;  and 
(2)  if  an  assistant  inspector  is  appointed  as  a  sergeant  but 
elects  to  remain  in  the  Bureau  of  Inspectors  (at  the  rate  of 
pay  as  a  sergeant) ,  then  such  decision  constitutes  an  election 
to  pursue  his  or  her  lav;  enforcement  career  as  a  member  of  the 
Bureau  of  Inspectors  and  such  election  operates  as  a  waiver  of 
the  rank  of  sergeant. 

An  assistant  inspector  is  not  a  next  lower  rank  eligible  to 
take  the  examination  for  lieutenant    under  Section  8.3  27  of  the 
Charter.    Therefore,  an  assistant  inspector  can  promote  only  to 
the  rank  of  038  0  Inspector  unless  such  person  has  already 
completed  the  probationary  period  to  sergeant  and  in  that  event, 
such  person  can  take  the  examination  for  lieutenant.   If  an 
assistant  inspector  has  not  taken  the  examination  for  sergeant, 
or  has  not  completed  the  probationary  period  as  a  sergeant,  then 
such  person  would  have  to  take  the  sergeant  examination,  be 
appointed  to  that  rank  and  serve  the  probationary  period  therein 
in  order  to  qualify  for  the  lieutenant  examination. 

In  conclusion,  the  decision  of  a  person  to  accept  a 
position  as  Q35  Assistant  Inspector  or  to  remain  as  an  assistant 
inspector  at  the  rate  of  compensation  as  a  sergeant  as  provided 
in  Section  3.534  of  the  Charter,  shall  entitle  that  person  to 
only  those  rights  and  privileges  which  are  due  an  assistant 
inspector  of  the  Bureau  of  Inspectors. 

Very  truly  yours. 


THOflAS    M.    O'CONNOR 
City   Attorney 
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SAN  FRANCISCO 
PUBLIC  LISRARY 


November  17,  1977 


Mr.  Rai  Okanoto 
Director  of  Planning 
100  Larkin  Street 
San  Francisco,  CA  94102 

Subject:   Areawide  Rent  Control  for  Residential 
Rehabilitation  Assistance  Areas 

Dear  Mr.  Okamoto: 

You  have  inquired  regarding  the  legality  of 
areawide  rent  control  for  Rehabilitation  Assistance 
Program  (RAP)  areas.   Chapter  32  of  the  San  Francisco 
Administrative  Code.   It  is  my  opinion  that  if  the 
Board  of  Supervisors  made  appropriate  findings  the  Board 
could  establish  rent  control  measures  in  RAP  areas. 

Areas  of  the  City  are  selected  for  participation 
in  RAP  when  there  is  a  finding  that  there  are  a  substantial 
number  of  code  violations  in  the  area  and  that  the  program 
is  needed  to  arrest  deterioration  of  the  area.   RAP  is 
concentrated  code  enforcement  coupled  X'jith  financing  for 
property  owners,  relocation  benefits  for  persons  displaced 
as  a  result;  of  the  code  enforcement  activity  and  public 
improvem.ents  in  the  area  designed  to  insure  that  the 
neighborhood  is  stabilized  and  will  not  continue  to  deterior- 
ate.  In  short,  RAP  is  slum  prevention.   That  RAP  serves 
a  public  purpose  V7as  recognized  in  Board  of  Supervisors  of 
the  City  and  County  of  San  Francisco  v.  Dolan,  45  C.A.  Jd 
2J>J,    119  Cai.  Rpcr.  J4/  (1975). 
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In  Birkenfeld  v.  Citv  of  Berkeley,  17  C.  3d  129  (1976), 
the  California  Supreme  Court  held  thac  rent  control  can  be 
a  proper  function  of  municipal  government  so  long  as  it  is 
reasonably  related  to  a  legitimate  governmental  purpose.  In 
Birkenfeld  the  Court  concluded  that 

".  .  .  the  constitutionality  of  residential 
rent  controls  under  the  police  power  depends 
upon  the  actual  existence  of  a  housing  short- 
age and  its  concomittant  ill  effects  of 
sufficient  seriousness  to  make  rent  control 
a  rational  curative  measure."   17  C.  3d  at  160. 

The  Berkeley  rent  control  ordinance  was  struck  down 
not  because  there  was  not  sufficient  justification  for 
rent  control,  but  because  the  provisions  and  procedures  for 
adjusting  rents  were  such  as  to  make  unreasonable  delays  in 
adjustments  of  rent  inevitable.   It  is,  therefore,  no  longer 
necessary  to  justify  rent  control  on  the  grounds  of  a  serious 
public  emergency  and  the  following  prior  City  Attorney 
ODinions  are  hereby  overruled:  No.  4007  of  September  17, 
1947;  No.  683  of  March  27,  1953;  No.  707  of  June  24,  1953 
and  No.  70-52  of  September  28,  1970. 

The  next  question  is  whether  there  could  be 
appropriate  circumstances  under  x^hich  rent  control  on  an 
areav;ide  rather  than  city-wide  basis  would  serve  a 
legitimate  governmental  purpose.   In  my  opinion,  there  are. 
In  Birkenfeld,  the  California  Supreme  Court  explicitly 
sta tea  that  neither  the  availability  of  low-income  housing 
in  adjoining  cities,  nor  the  existence  of  equally  bad  housing 
conditions  elsewhere,  detracted  from  Berkeley's  power  to 
"safeguard  and  to  promote  the  health  and  welfare  of  persons 
who  choose  to  live  in  that  city."   17  C.  3d  163.   This 
suggests  that  particular  areas  of  a  city  may  be  singled  out 
for  rent  control.   Furthermore,  viewed  from  the  property 
owner's  standpoint,  rent  control  is  similar  in  economic  effect 
to  a  zoning  law  controlling  the  size  of  a  lot  or  the  height 
of  buildings  to  be  erected.   The  courts  have  consistently 
upheld  zoning  controls  even  though  they  differ  in  various 
parts  of  a  jurisdiction.   Another  example  of  areawide  controls 
is  preferential  parking  in  residential  areas. 
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In  determining  that  RAP  serves  a  public  purpose,  the 
Court  in  Dolan,  suora ,  recognized  that  one  of  the  values  of 
rehabilitacion  as  opposed  Co  slum  clearance  is  that 
rehabilitation  --  which  is  less  likely  to  require  people 
to  relocate  --  is  less  disruptive  to  the  lives  of  the  people 
x;ho  live  in  the  area  to  be  renewed.   The  following  quotation 
adopted  by  the  Court  in  Dolan,  at  45  C.A.  3d  246,  is  highly 
relevant  to  a  consideration  or  whether  rent  control  in  RAP 
areas  could  be  appropriate: 

"Rehabilitation  has  another  aspect  --  the 
human  aspect  --  that  is  often  given  too  little 
attention.   Neighborhoods,  even  rundown  neighbor- 
hoods, often  have  meaning  to  their  residents. 
Personal  associations,  attachment  to  a  church, 
a  sense  of  community,  all  involve  intangible 
values  worth  preserving  where  they  are  found  or 
may  be  stimulated.   Rehabilitation  may  preserve 
and  strengthen  these  values.   Clearance  never  can. 
Desirable  and  unavoidable  as  it  may  frequently 
be,  large-scale  clearance  is  always  disruptive 
of  community  feeling.   It  contributes,  at  least 
tem^porarily ,  to  the  rootlessness  and  impersonality 
of  urban  life.   A  well  established  program  of 
rehabilitation,  on  the  other  hand,  is  an  influence 
for  stability,  for  continuity,  for  identification. 
It  is  worthwhile  on  this  score  alone."  Residential 
Rehabilitation;  Private  Profits  and  Public  Purposes" 
by  Co  lean  and  Nasn  ("1959),  at  page  xx-vi. 

In  Birkenf eld  the  Court  concluded  that  rent  control 
could  be  appropriate  if  there  was  a  significant  housing 
shortage.   In  KAV   areas,  the  motivations  for  rent  control 
would  more  likely  be  the  desire  to  stabilize  the  population 
of  the  area  being  rehabilitated,  but  this  could  be  approved, 
too,  consistent  with  the  more  general  principle  stated  in 
Birkenf  eld  that 

"In  determining  the  validity  of  a  legislative 
measure  under  the  police  power  our  sole  concern 
is  xvith  whether  the  measure  reasonably  relates 
to  a  legitimate  governmental  purpose.  ..." 
17  C.  3d  159. 
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If  the  desire  to  stabilize  the  population  in  a  RAP 
area  or  areas  is  the  motivation  for  rent  control  in  these 
areas,  the  Board  of  Supervisors  would  have  to  find  that  the 
rents  in  a  particular  RAP  area  or  in  RAP  areas  generally  are 
rising  faster  than  the  incomes  of  the  residents  of  the  area, 
and  that  there  are  a  significant  number  of  persons  of  low  or 
moderate  income  who  will  be  forced  to  move  without  rent 
controls.   If  these  circumstances  exist,  in  my  opinion,  the 
Board  of  Supervisors  could,  consistent  with  Birkenfeld ,  enact 
rent  control  measures  for  RAP  areas. 

The  final  question  is  whether  in  authorizing  rent  control 
as  a  condition  of  governmentally  financed  loans  for  rehabili- 
tation of  buildings  with  12  or  more  dwelling  units,  where  the 
loans  exceed  $5,000  per  dv7elling  unit,  the  State  Legislature  has 
expressed  an  intent  to  occupy  the  field  of  rent  control,  thereby 
precluding  other  rent  control  measures  in  connection  with  RAP 
areas.   See  Section  37922.5  of  the  Health  and  Safety  Code.   In 
my  opinion,  a  general  rent  control  measure  applicable  to  all 
rental  dv/elling  units  in  RAP  areas  and  enforced  other  than 
through  the  loan  mechanism  is  not  precluded  by  the  provisions 
of  Section  37922.5. 

The  Marks-Foran  Residential  Rehabilitation  Act  of  1973 
is  not  a  regulatory  statute  as  such.   Rather,  its  purpose 
is  to  authorize  issuance  of  bonds  to  be  used  for  financing 
"residential  rehabilitation  in  depressed  residential  areas  in 
order  to  encourage  the  upgrading  of  property  in  such  areas." 
In  addition  to  authorizing  the  issuance  of  bonds  for  this 
purpose,  the  Marks-Foran  Act  sets  forth  the  conditions  on  which 
and  under  which  loans  can  be  made  with  the  bond  proceeds.   For 
example,  specific  criteria  and  procedures  for  selection  of  the 
areas  where  the  loans  will  be  made  have  to  be  followed,  and 
there  are  limitations  on  the  use  of  the  funds  for  other  than 
code  required  work,  on  the  term  of  the  loans,  and  on  the  use  of 
bond  proceeds  for  refinancing.   Section  37922  of  the  Health  and 
Safety  Code. 

Similarly,  there  are  requirements  designed  to  assure 
that  RAP  loans  are  used  in  a  socially  desirable  way.   Under 
Section  37923  of  the  Health  and  Safety  Code  the  housing  which 
is  rehabilitated  with  bond  proceeds  has  to  be  open  to  all 
without  regard  to  race,  color,  religion,  national  origin  or 
ancestry,  and  the  rehabilitation  work  financed  with  the  bond 
proceeds  must  be  done  by  contractors  who  agree  to  provide  equal 
employment  opportunities.   To  the  same  end,  pursuant  to  Section 
37922.5,  RAP  borrowers  may  be  prohibited  from  using 
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RAP  loans  as  the  basis  for  making  excessive  increases  in 
rents. 

In  authorizing  jurisdictions  acting  under  their 
fiscal  powers,  to  impose  rent  control  as  a  condition  of  a 
RAP  loan  under  specified  circumstances,  the  Marks-Foran  Act 
does  not  purport  in  any  way  to  affect  other  actions  which 
might  be  taken  by  a  jurisdiction  undar  its  police  powers  to 
deal  with  the  problems  associated  with  deteriorating  neighbor- 
hoods.  To  the  contrc.ry.  Section  37922.2  of  the  Health  and 
Safety  Code  encourages  the  jurisdiction  to  take  other  steps 
to  deal  v/ith  dislocation  which  it  is  expected  will  result 
from  anticipated  rent  increases: 

"If  anticipated  rent  increases  or  other  in- 
creases in  housing  costs  will  result  in  .. 
dislocation  of  residential  rehabilitation  area 
residents  or  will  result  in  residents  paying  a 
disproportionately  large  percentage  of  their 
incomes  for  housing,  the  local  agency  shall 
make  efforts  to  prevent  displacement  of  residents 
as  a  result  of  the  operation  of  the  residential 
rehabilitation  program  in  residential  rehabilitation 
areas.   Such  efforts  shall  include,,  but  need  not 
be  limited  to,  utilization  of  federal,  state,  or 
local  funding  programs  which  may  be  available  for 
rent  subsidies.   In  allocating  funds  which  may 
become  available  through  federal  revenue  sharing, 
the  local  agency  shall  give  consideration  to 
measures  which  will  assist  in  preventing  dis- 
placement of  such  residents." 

The  relationship  between  permissive  rental  limitations 
tied  to  RAP  loans  and  general  rent  control  is  similar  to  the 
relationship  between  general  rent  control  and  the  "extensive 
state  legislation  governing  many  aspects  of  landlord-tenant 
relationships,  some  of  which  pertain  specifically  to  the 
determination  of  payment  of  rent,"  discussed  in  Birkenf eld, 
supra,  at  141-142,   There  the  Court  found  that  there  was  no 
evidence  of  an  intent  on  the  part  of  the  State  to  exclude  all 
local  regulation  of  the  landlord-tenant  relationship  and  that 
there  was  no  conflict  between  state  lavvrs  and  the  Berkeley  rent 
control  ordinance.   The  i^ame  reasoning  applies  here.  (See  also: 
Galvan  v.  Superior  Court  of  the  City  and  County  of  San  Francisco, 
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70  C.  2d  851,  76  Cal.  Rptr.  542  (1969)). 

It  is  my  conclusion,  therefore,  that  in  enacting 
Section  37922.5  of  the  Health  and  Safety  Code,  the  State 
Legislature  did  not  intend  to  occupy  the  field  of  rent 
control  generally,  nor  even  rent  control  as  it  relates  to 
RAP  areas.   Rather,  Section  37922.5  only  describes  the 
rent  control  provisions  which  may  be  imposed  as  a  condition 
of  a  RA?  loan. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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1%'  ■!  rr  Ar;',i3CO 

PUBLIC  LI3RARY 

Mr.  Gilbert  H.  Boreraan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Possession  of  Wild  and  Dangerous  Animals; 
Preemption  by  State  Law,   Your  Pile  390-77 

Dear  Mr.  Bo reman: 

You  have  asked  on  behalf  of  the  Health  and  Environment 
Committee  as  to  v/hether  Section  2150  of  the  California 
Fish  and  Game  Code  preempts  the  field  of  wild  animal  control 
so  as  to  prohibit  local  regulations  on  the  same  subject. 

Section  2150  of  the  Fish  and  Game  Code  generally  requires 
the  obtaining  of  a  permit  from  the  Department  of  Fish  and 
Game  for  importation,  possession  or  transportation  within 
the  state  of  any  wild  animal.   This  section  is  part  of 
"Division  3  of  the  Fish  and  Game  Code  which  contains  all  of 
the  regulations,  except  those  authorized  to  be  established 
by  the  Fish  and  Game  Commission, .pertaining  to  the  possession, 
importation  and  taking  of  fish,  game  and  wild  animals  as 
defined  therein. 

Hov;ever,  also  contained  in  said  Division  of  the  Code 
is  Section  2156,  which  provides  that  neither  the  provisions 
in  the  Fish  and  Game  Code  relating  to  permits  for  the  possession. 
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transportation  or  importation  of  wild  animals  nor  any 
regulations  of  the  Fish  and  Game  Commission  shall  prevent 
any  municipality  from  enacting  ordinances  relating  to  the 
possession  or  care  of  wild  animals  which  are  more  restrictive 
than  the  general  lav/. 

The  proposed  ordinance  amending  the  Health  Code  now 
pending  before  the  Health  and  Environment  Committee,  prohibits 
the  possession  of  wild  animals  as  defined  therein  within 
the  City  and  County  of  San  Francisco. 

By  Section  2156  of  the  Fish  and  Game  Code  the  Legislature 
has  expressly  manifested  no  intent  to  preempt  the  field 
of  regulation  of  wild  animals  with  respect  to  their  possession 
and  care  and  clearly  authorizes  legislation  by  a  City  on  the 
matter.   (Burton  v.  Municipal  Court  (1968)  68  Cal.2d  684, 
690.   Watson  v.  County  of  Merced  (1969)  274  Cal.App.2d  263, 
265.)   Consequently,  since  the  proposed  ordinance  with  its 
prohibition  of  possession  is  patently  more  restrictive  than 
the  permit  regulation  of  the  Fish  and  Game  Code,  I  am  of  the 
opinion  that  there  is  no  preemption  by  state  law  and  that 
the   Board  of  Supervisors  may  in  its  discretion  validly  enact 
the  ordinance  as  proposed. 

Very  truly  yours. 


TH0r4AS    M.     O'CONNOR 
City  Attorney 
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Mr.  Gilbert  H.  Boreman 
Clerk  of  the  Board 
Board  of  Sunervisors 
235  City  Hail 
San  Francisco,  CA  94102 

Subject:   Board  of  Sucervisors  committee  meetings  outside  of 
City  Hall 

Dear  Mr.  Boreman: 

This  is  in  response  to  your  request  on  behalf  of  Super- 
visor Francois  for  my  opinion  regarding  the  power  of  committees 
of  the  Board  of  Supervisors,  excepting  emergency  circumstances, 
to  conduct  meetings  outside  of  the  City  Hall. 

Charter  Section  2.200  mandates  that  all  meetings  of  the 
Board  of  Supervisors  shall  be  held  in  the  City  Hall: 

"The  meetings  of  the  board  shall  be  held  in  the  City 
Hall,  provided  that,  in  case  of  emergency,  the  board, 
by  resolution,  may  designate  some  other  appropriate 
place  as  its  temporary  meeting  place." 

Rule  6  of  the  Rules  of  the  Board  requires  the  Board  of 
Supar-zisors  to  conduct  a  "regular  meeting  in  the  legislative 
chamber  in  the  City  Hall  ..."  Rule  7  permits  the  Board  of 
Supervisors  by  resolution  to  designate  another  meeting  location 
in  the  case  of  an  emergency. 

Rule  50  makes  the  Rules  of  the  Board  applicable  to  its 
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ccmmittees  "whenever  practicable:" 

"Except  that  the  privilege  of  the  floor  may  be 
granted  by  the  committee  chairman  or  as  a  majority  of 
the  committee  may  decide,  and  except  as  otherwise  pro- 
vided, the  R-ules  of  the  Board  shall  be  applicable  in  the 
conduct  of  all  ccmmittae  meecings  wnenever  practicaole. 
Eacn  committee  m.ay,  by  a  majority  vote  of  its  memoers, 
adopt  such  additional  rules,  not  in  conflict  with  these 
rules,  as  it  may  consider  necessary  for  the  conduct  or 
consideration  of  any  business  referred  to  or  initiated 
by  such  committee."   (Emphasis  added,) 

Charter  Section  2.200,  which  mandates  the  Board  to  con- 
duct meetings  in  City  Hall  makes  no  mention  of  ccmmittees  of 
the  Board.   Charter  Section  2.200,  x^7hich  obligates  the  Board 
and  its  ccmmittees  to  prepare  and  publish  a  written  calendar 
prior  to  the  meeting  date  was  amended  in  1971  to  include  ccm- 
mittees . 

In  my  opinion  Charter  Section  2.200  does  not  apply  to 
meetings  of  ccmmittees  of  the  board.   However,  the  portion  of 
Rule  6,  requiring  meetings  of  the  board  to  be  conducted  in  the 
City  Hall,  is,  pursuant  to  Rule  50,  applicable  to  its  ccmmittees 
x^henever  practicable.   In  my  opinion  if  ccmmittees  are  to  be 
permitted  to  meet  outside  of  City  Hall  Rule  50  should  be  amended 
to  make  Rule  6  inapplicable  to  ccmmittees. 

Although  your  inquiry  is  directed  solely  to  the  pro- 
visions of  Section  2.200  of  the  Charter,  any  discussion  relating 
to  meetings  of  a  local  legislative  body  such  as  the  Board  of 
Supervisors  appears  to  call  for  some  consideration  of  the  pro- 
visions of  the  Ralph  M.  Brown  Act.   (Government  Code,  Section 
54950  et  seq;)   Section  54961  of  the  Government  Code  prohibits 
any  local  agency  (a  broader  term  than  "legislative  body")  con- 
ducting any  meeting,  conference  oir  other  function  in  any  facility 
that  prohibits  the  admittance  of  any  person,  or  persons,  on 
the  basis  of  race,  religious  creed,  color,  national  origin, 
ancestry,  or  sex.   In  addition,  the  strong  public  policy  ex- 
pressed in  the  Brown  Act  that  the  public  business  be  conducted 
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openly,  suggests  that  any  rule  authorizing  the  holding  of  ccra- 
raittee  meetings  outside  City  Hall  contain  adequate  provisions 
to  insure  the  right  of  the  people  to  attend  such  meetings;  e.g., 
that  the  place  of  the  meeting  be  readily  accessible  to  the 
public  and  that  notice  of  the  time  and  place  of  any  such  meeting 
be  given  a  reasonable  tl-r.e  in  advance  thereof. 


o' 


Very  truly  yours. 


THO>L\S   M.    O'CONNOR 
City  Attorney 


2  ""        ^  <^  ^   Letter  Opinion  No.    77-^9 


.'/; 


DOCU^vi^NTS 


December  2,  1977 


Andrew  C.  Casper,  Chief 

San  Francisco  Fire  Department 

260  Golden  Gate  Ave, 

San  Francisco,  CA  94102 

Subject:   Leave  of  Absence  to  Employee  _, 

Elected  to  Board  of  Supervisors  "  , 

Dear  Chief  Casper: 

You  have  requested  my  opinion  as  follows : 

"Daniel  J.  VJhite,  an  H2  Firefighter  with  the  San 
Francisco  Fire  Department  since  January,  197-^^  has  been  elected 
to  the  Board  of  Suoervisors  from  District  8,  effective  January  8, 
1978. 

"Please  advise  me  if  Firefighter  ^/Jhite  is  entitled  to 
a  Leave  of  Absence  under  Section  22.07 — Civilian  Service  in  the 
National  Interest — Civil  Service  Rules,  or  any  other  appropriate 
Civil  Service  Rules  or  Charter  Sections. 

"If  your  a.nsv/er  to  the  previous  question  is  in  the 
affiirmative,  please  advise  as  to  the  types  of  issues,  if  any,  that 
Mr.  Vniite  vjould  be  precluded  from  voting  on  while  serving  as  a 
member  of  the  Board  of  Supervisors." 

Although  not  directly  stated  in  your  request,  there  is  an 
implication  that  the  positions  of  H2  Firefighter  and  member  of  the 
Board  of  Supervisors  might  be  held  to  be  incompatible  so  as  to  pre- 
clude the  saiae  individual  from  holding  both  positions  concurrently 
and,  accordingly,  any  such  incompatibility  might  be  cured  by _ the 
individual  involved  taking  a  leave  of  absence  from  his  position  of 
H2  Firefighter  during  the  period  he  serves  as  a  member  of  the  Board 
of  Supervisors, 

It  is  a  v/ell  established  rule  of  law  that  an  individual 
on  a  leave  of  absence  from  his  position  in  the  City  and  Cotinty 
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service  is  still  an  employee  of  the  City  and  County,   (Ballf  v. 
Public  Welfare  Deoartnent  (1957)  151  Cal.ADOo2d  jSk;    see  also: 
McCoy  v.Bcaraof  Sucervi"sors_(lQ4l)  l8  Cai".2d  193;  Gray  v. 
Bolder  (195g)  137  Cai.App,2d  3o3. ) 


f  ollov/s : 


In  the  Ballf  case^  suora,  the  court  stated  the  rule  as 

"The  fact  that  a  person  is  on  leave  from  his 
' eir.plo;^n-.'ient '  makes  him  no  less  an  employee.  As  a 
matter  of  fact,  petitioner  claims  to  be  an  employee. 
He  has  to  be  in  order  to  assert  the  rights  claimed 
by  him.   Petitioner's  right  to  educational  leave  is 
dependent  upon  his  being  an  employee.   Rule  31.3  oi" 
the  Civil  Service  Commission  provides  that  educa-    ' 
tional  leave  may  be  granted  to  a  veteran  'who  holds 
perr.anent  civil  service  status  as  an  officer  or 
er.D levee  ,  ,  ,  '  (Em.phasis  added, )   That  petitioner 
was  hclcing  his  '  er.plo^jTnent '  is  v/ell  illustrated  by 
the  f  act  that  any  tirie  he  desired  to  terminate  his 
leave  he  could  and  the  person  holding  it  'vice  Mr, 
Ballf  would  have  to  give  it  up.   For  all  purposes  he 
was  an  em.ployee  of  the  department  e:ccept  that  his 
leave  temporarily  excused  him.  from  performing  his 
actual  duties,   (See  Thcmoson  v.  Young  (D.C,  19'^5) 
63  F,  Supp,  890 J  891.7''   "^ 

(151  Cal.App.2d  784,  p.  788.) 

In  view  of  the  foregoing,  it  is  my  opinion  that  a  leave 
of  absence  vrould  not  cure  any  incompatibility  vihich  might  be  found 
to  exist  in  the  positions  of  firefighter  and  supervisors  if  such 
is  the  case.  Accordingly,  the  basic  question  herein;  viz.,  the 
question  of  in comp at ability  remains. 

Generally  speaking,  tvro  offices  may  be  found  to  be  inccm.- 
patible  either  under  statute  or  under  the  common  lav;.   In  this 
regard.  Section  8,103  of  the  Charter  provides  as  f  ollov;s : 

"...  Any  person  holding  a  salaried  office 
under  the  city  and  county,  v;hether  by  election  or 
appointm^ent,  v;ho  shall,  during  his  term  of  office, 
hold  or  retain  any  other  salaried  office  under  the 
goverament  of  the  United  States,  or  of  this  state, 
or  v;ho  shall  hold  any  oth e r  salaried  office  connected 
\i±zh   zhe   govcrrm^en-c  or  zhe   ciry  and  county,  or  who 
shaj.1  oeccme  a  memoer  of  the  legislature,  shall  be 
deem.ed  to  have  thereby  vacated  the  office  held  by 
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hin  \inder  the  city  and  county  ..." 
(Enphasis  added. ) 

As  you  will  note  J  the  provisions  of  Section  8.103, 
sucra,  call  for  the  concurrence  of  two  factors.   Each  position 
rMS'z   be  exi   "office"  and  each  position  nust  be  "salaried."   There 
is  no  doubt  that  a  supervisor  holds  a  "salaried  office." 
(Charter  Sections  I.103,  2.100.)  Hov/ever,  a  California  law  is 
uncertain  as  to  v/hethar  firefighter  is  an  "officer"  or  merely 
an  "er.Dloyee."   (Corr.oare  Jackson  v.  Wilde  (1921)  52  Cal.Aop.  259, 
263,  with  Mason  v.  City  of  Los  An-e-Les  (1933)  130  Cal.App.  224.) 

In  Ku'nbert  v.  Castro  Valley  County  Fire  protection 
District  (I963)  21m-  Cax.App.2a  1,  -zae   cour::,  in  hoiaing  "cnat  a 
cap-ca:^n  v;as  an  "officer"  of  a  fire  protection  district,  discussed 
the  contrary  holdings  of  the  Jackson  case  ana  the  Mason  case,  and 
attributed  ther.  to  the  differences  J-n  the  city  charisers  involved. 
In  reaching  its  decision  that  a  captain  of  a  fire  protection 
district  is  an  "officer"  of  the  district,  the  court,  therefore, 
relied  upon  the  provisions  of  the  resolution  relating  to  the 
operation  and  maintenance  of  fire  protection  districts  in  Alameda 
County  adopted  by  the  county  board  of  supervisors,  the  ecuiva,lent 
of  a  city  charter.  Applying  the  principle  adopted  by  the  court 
in  the  Hunbert  case  to  the  matter  herein,  it  is  clear  that  under 
the  provisjLons  of  the  City  and  County  Charter,  a  San  Francisco 
firefighter  is  an  "employee"  and  not  an  "officer."   "Firefighter" 
is  not  included  in  the  Charter  enumeration  of  officers  of  the  City 
and  County  (Charter  Section  I.I03)  but  is  listed  as  the  entrance 
rank  in  the  uniform.ed  forces  of  the  Fire  Department  (Charter 
Sections  3.5^2,  8,320,)   (See  also:   Neigel  v.  Suoerior  Court 
(Aug.  2,  1977),  72  Cal.App, 3rd  373^  hoiaing  rha-c  a  poxice  officer 
of  a  chartered  city  v/ith  a  provision  similar  to  Section  8.IO3, 
suora,  v;as  riot  a  "person  holding  a  salaried  office  and  thus  not 
deemed  to  have  vacated  his  position  of  police  officer  upon  his 
election  to  the  governing  board  of  the  local  school  district.) 
Accordingly,  it  is  my  opinion  that  the  positions  herein  are  not 
incompatible  under  the  provisions  of  Section  8.103  of  the  Charter. 

Section  8.IO5  of  the  Charter  provides,  in  part,  that: 

"...  (a)   ITo  member  of  any  board  or  commis- 
sion shall  accept  any  employment  relating  to  the 
business  or  the' affairs  of  any  person,  firm  or 
corporation  v;hich  are  subject  to  regulation  by  the 
board  or  commission  of  which  he  is  a  member  ,  ,  ." 
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Though  the  major  thrust  of  Section  8, 105 (a)  v/ould 
appear  to  be  directed  tov;ard  prohibiting  a  member  of  a  board  or 
commission  V7ith  regulatory  pc/.'ers  over  persons  or  firms  in  the 
private  sector  from,  accepting  er.plcyment  with  any  such  person 
or  firm.,  the  provisions  thereof  could,  in  a  literal  sense,  be 
applicable  to  the  em.plcj-mient  of  a  supervisor  by  a  departm.ent  of 
City  and  County  governm.ent.   "Regulation''  has  been   defined  as: 
"the  act  of  regulating,"  and  "regulate"  has  been  defined  as: 
"to  fi:c,  establish  or  control,"   (Black's  Lavr  Dictionary,  Revised 
Fourth  Ed. )   Under  the   City  and  County  Charter,  the  Board  of 
Supervisors  exercise  budgetary  control  over  all  City  and  County 
departm.ents,  including  the  Fire  Departm.ent,  (Section  6.205) 
determine  the  maxi:num  num.ber  of  each  class  of  employment  in  each 
of  the  various  departmients  and  offices  of  the  City  and  County 
and  fr:-:  rates  and  schedules  of  ccm.pensation  therefor  in  the  manner 
provided  in  the  Charter,  (Section  2.101)  may  require  such  periodic 
or  special  reports  of  departmental  costs,  operation  and  expendi- 
tures and  exam.ine  the  boohs,  papers,  records  and  accounts  of,  and 
inquire  into  matters  affecting  the  conduct  of  any  department  or 
office  of  the  City  and  County,  (Section  2.^00  establishes  residence 
requirem.ents  for  officers  and  em.ployees  of  the  City  and  County, 
(Section  8,100)  may  enact  ordinances  to  implement  and  carry  into 
effect  the  retirement  provisions  of  the  Charter,  (Section  8.500) 
may  transfer  funds  appropriated  for  one  department  to  another, 
(Section  6.305)  and  miay  order  the  submission  to  the  electors  of 
general  obligation  bond  issues  (Section  7.300)  and  Charter  amend- 
ments (Section  9*103).   Under  the  provisions  of  the  Government 
Code,  the  Board  of  Supervisors  m.ust  approve  any  memorandum  of 
understanding  negotiated  pursuant  to  the  Meyers -Milias-Brovm  Act 
before  it  becomes  a  binding  agreement  (Government  Code  Section 
3505,1;  Glendale  City  Emo .  Assoc.  Inc.  v.  City  of  Glendale  (1975) 
15  Cal-,  3d  oOy. )   Accorciingly,  in  my  opinion,  a  cour"C  could 
detennine  that  the  Fire  Departmient  is  subject  to  regulation  by 
the  Board  of  Supervisors  and,  accordingly,  that  the  positions  of 
supervisor  and  firefighter  are  incompatible  under  the  provisions 
of  Section  8, 105(a)  of  the  Charter. 

Under  general  lav;.   Section  1126  of  the  Government  Code 
provides,  in  part,  as  f  ollov/s  : 

"...  (a)   A  local  agency  officer  or  employee 
shall  not  engage  in  any  em.ployment,  activity  or 
enterprise  for  compensation  which  is  inconsistent, 
incompatible,  in  conflict  v/ith,  or  inimical  to  his 
duties  as  a  local  agency  officer  or  employee  or  with 
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the  duties,  functions  or  responsibilities 
of  his  appointing  pov:er  or  the  agency  by 
V7hich  he  is  employed  ..." 

"Local  Agency"  as  used  in  Section  1126  of  the  Government  Code 
Includes  a  city  and  county.   (Government  Code  Section  1125.) 

The  Attorney  General  has  concluded  that  under  the 
provisions  of  Section  1126  of  the  Government  Code,  the  position 
of  city  cctmcilman  and  firefighter  of  a  general  lav;  cit;;>''  are 
inccmoatible  and  sho'old  not  be  held  concurrently  by  the  same 
person.   (Cal.Atty.Gen.  Indexed  Letter  Opinion  7-^-227.)   In 
reaching  this  conclusion  the  Attorney  General  stated,  in  part, 
as  follows  :  ■: 

"...  Additionally,  vie   believe  it 
beyond  serious  argij^ment  the  em.pl o;;,'-ment  vjhich 
vrculd  prevent  a  city  councilm.an  frcm  partici- 
pating in  budget  m.atters,  personnel  riatters, 
labor  negotiations,  and  salary  setting  is 
additionally  'inconsistent'  and  'iniraical'  to 
his  duties  as  a  city  councilmian  v;ithin  the 
meaning  of  subdivision  (a)  of  Section  1126 
.  .  .  ."   (I.L.  7^-227,  p.  6.) 

You  v;ill  note  the  similarity  between  the  areas  of  in- 
com.patibility  mentioned  by  the  Attorney  General  (budget  matters, 
personnel  matters,  etc.)  and  those  mentioned  in  the  discussion 
of  Section  8.1C5(a)  of  the  Charter,  suora. 

In  viev;  of  the  foregoing,  it  is  my  opinion  that  a  court 
could  also  find  the  positions  of  supervisor  and  firefighter  to  be 
incompatible  under  the  provisions  of  Section  1126  of  the  Govern- 
ment Code. 

Under  the  common  law,  officers  are  incompatible  if  there 
is  any  significant  clash  of  duties  between  the  offices,  if  the 
dual  office  holding  would  be  improper  for  reasons  of  public  policy, 
or  if  either  officer  exercises  a  supervisory,  auditor^'',  or  removal 
power  over  the  other. 

However,  there  is  som.e  authority  for  treating  the 
doctrine  of  common  lav;  incompatibility  as  inapplicable  in  a  case, 
such  as  the  case  herein,  where  one  of  the  Dositions  involved  is 
an  "employment"  rather  than  an  "office."   '(Reilly  v.  Ozzard  l66 
A. 2d  360,  366;  kj   Ops.  Cal.Atty.Gen.  79,  80j  40  Ops   C3.±.iiZzy.Ger\. 
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238,  239«)   In  vie:';  of  our  conclusion^  supra,  that  the 
positions  v;ould  be  inccr.patible  under  the  provisions  of  both 
Charter  Section  8,105  and  Government  Code  Section  1126,  it 
dees  not  appear  a  definitive  ruling  need  be  made  on  the 
question  of  incompatibility  under  the  ccrrLmon  law  doctrine. 

To  sirrir.arize  the  foregoing,  it  is  my  opinion  that 
the  positions  of  supervisor  and  firefighter  are  incompatible 
and  that  such  incompatibility  could  not  be  cured  by  the  person 
involved  taking  a  leave  of  absence  from  his  position  of  fire- 
fighter during  his  term,  as  supervisor. 

If  a  court  were  to  deterr.ine  that  the  positions 
herein  were  incompatible,  the  severe  consequence  would  be  that 
upon  entering  on  the  duties  of  supervisor,  Mr.  VJhite  would  - 
autcm.atically  forfeit  his  position  of  K2  Firefighter  in  the 
Fire  Department,   (Pecole  ex  rel.  Chapm-an  v.  Rapsey,  suora.  ) 

Very  truly  yours. 


THOMAS   M.    O'COiriTOR 
City  Attorney 


Sf  Cch  AUn^ 
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DOCUMENTS  DEPT 
S.F,  PUBLIC  LIBRARY 

H.  LeRoy  Cannon 

Legal  Adviser 

Board  of  Education 

135  Van  Ness  Avenue 

San  Francisco,  California  94102 

Subject:   Retroactive  Appointment  of  Paraprof essional 
Employees 

Dear  Mr.  Cannon: 

This  is  in  response  to  your  request  for  an  opinion 
whether  the  reclassification  of  paraprof essional  employees 
to  a  higher  salary  schedule  occurring  during  the  fiscal 
year  can  be  made  retroactive  to  July  1  of  that  fiscal  year. 

The  reclassification  of  positions  is  within  the 
power  of  the  Civil  Service  Commission  (Section  3.661,  Charter) 
The  reclassification  of   paraprof essional  positions  has 
resulted  in  the  creation  of  new  positions.   A  position  can 
be  created  only  by  appropriation  ordinance  of  the  Board  of 
Supervisors  (Section  8.200,  Charter).   At  the  same  time  that 
the  supplemental  appropriation  ordinance  is  enacted  by  the 
Board,  it  must  also  amend  the  salary  ordinance  to  provide 
for  the  new  positions  (Section  6.207,  Charter).   The  amend- 
ment of  the  annual  salary  ordinance  will  set  forth  the 
number  and  rates  of  compensation  for  the  newly  created 
positions  and  delete  the  prior  positions  which  are  the 
subject  of  reclassification.   The  appropriation  ordinance 
and  the  amendment  to  the  salary  ordinance  are    acted  on  by 
the  Board  at  the  same  time.   The  ordinance  creating  the 
reclassified  positions  is  then  transmitted  to  the  Mayor  for 
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his  action  within  ten  (10)  days  (Section  2.302,  Charter). 
The  action  of  the  Mayor  in  signing  the  ordinance  establishes 
the  reclassified  positions  as  of  that  date. 

Article  11,  Section  10(a)  of  the  California  Constitution 
provides : 

"Sec.  10(a)   A  local  government  body  may 
not  grant  extra  compensation  or  extra  allowance 
to  a  public  officer,  public  employee,  or 
contractor  after  service  has  been  rendered  or 
a  contract  entered  into  and  performed  in  whole 
or  in  part,  or  pay  a  claim  under  an  agreement 
made  without  authority  of  law." 

The  State  Constitution  prohibits  granting  of  additional 
compensation  or  extra  allowances  to  any  public  employee  after 
the  service  has  been  rendered  (Article  11,  Section  10,  State 
Constitution) .   The  compensation  to  which  a  public  employee 
is  entitled  must  be  provided  by  law  or  regulation  (Martin  v. 
Henderson,  40  Cal.2d  583).   A  retroactive  payment  of  salary 
to  employees  who  have  been  performing  the  duties  of  a  re- 
classified position  prior  to  the  effective  date  of  the 
reclassification  would  be,  in  my  opinion,  violative  of  the 
State  Constitution  because  it  would  grant  extra  compensation 
which  was  not  authorized  by  law  at  the  time. 

The  effective  date  of  the  reclassification  is  the  date 
that  the  Mayor  signs  the  appropriation  ordinance  adopted  by 
the  Board  of  Supervisors.   Since  no  law  or  regulation  provided 
for  the  higher  salary  schedule  prior  to  the  effective  date  of 
the  ordinance,  there  is  no  legal  authority  for  payment  of 
retroactive  salaries  to  July  1,  1977  for  the  paraprof essional 
employees  whose  positions  are  to  be  reclassified.   Accordingly, 
their  claim  for  compensation  to  the  reclassified  positions  will 
commence  from  the  date  that  the  positions  are  reclassified  by 
the  action  of  the  Board  of  Supervisors  with  approval  by  the 
Mayor. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


Sf   CJr..  ,      '-H'-^ 
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DOCUMENTS  DEPT. 
8,F,  PUBLIC  LIBRARY 

Andrew  C-  Casper,  Chief 

San  Francisco  Fire  Department 

26  0  Golden  Gate  Avenue 

San  Francisco,  California  94102 

Subject:   Like  Work-Like  Pay  Appointment  to  Exempt  Rank 
Dear  Mr.  Casper: 

This  is  in  response  to  your  request  for  opinion 
whether  a  uniformed  member  can  be  appointed  from  the  155 
Secretary  to  the  Chief  rank  to  the  H50  Assistant  Chief  rank 
under  like  \>7ork-like  pay  status;  and  whether  the  155  Secretary 
to  the  Chief  rank  can  be  filled  through  a  like  work-like  pay 
appointment  from  among  those  members  holding  the  rank  of 
H40  Battalion  Chief. 

Section  7  of  Salary  Standardization  Ordinance 
No.  383-77  provides  for  like  work-like  pay  appointments  as 
follows: 

"All  assignments  of  uniformed  members  of 
the  Police  and  Fire  Departments  to  higher  ranks 
-shall  be  by  appointment.   Provided,  however, 
for  members  of  the  uniformed  force  of  the  Fire 
Department  anytime  less  than  a  full  watch  shall 
be  excluded. " 

The  above  quoted  language  authorizes  like  work-like  pay 
appointments  to  higher  ranks  without  distinguishing  between 
ranks  VN^hich  are  civil  service  and  those  which  are  exempt-  The 
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ascending  order  of  ranks,  as  here  pertinent,  are  H4  0 
Battalion  Chief,  155  Secretary  to  the  Chief  and  H50  Assistant 
Chief.   It  is  my  opinion  that  the  Chief  has  the  authority  to 
make  like  work-like  pay  appointments  to  any  of  these  higher 
ranks  iinder  the  conditions  of  the  above  quoted  ordinance. 

It  should  be  noted,  however,  that  the  155  Secretary 
to  the  Chief  position  is  created  by  the  Charter  as  a  singular 
position  and  only  one  incumbent  can  occupy  that  rank  at  any 
given  time  (Section  3.543,  Charter;  see  City  Attorney  Opinions 
No.  67-95-A,  dated  December  19,  1967  and  No.  68-85,  dated 
November  8,  1968).   Thus,  no  like  work-like  pay  appointment 
to  the  Secretary  position  could  be  made  as  long  as  an  incumbent 
is  receiving  compensation  of  that  rank  (see  City  Attorney 
Opinion  No.  67-95-A,  dated  December  19,  1967  [like  work-like 
pay  appointments  to  exempt  ranks  in  the  police  department]  .  A 
copy  of  the  opinion  is  enclosed).   Further,  the  155  Secretary 
to  the  Chief  position  is  an  exempt  civil  service  rank  and  the 
Chief  has  the  authority  to  make  appointments  to  and  removals 
from  that  rank  subject  to  approval  of  the  Fire  Commission 
(see  Sections  3.543  and  3.501,  Charter).   Thus,  a  like  work- 
like pay  appointment  to  the  rank  of  155  Secretary  to  the  Chief 
can  be  made  only  if  the  rank  is  vacant  and  if  the  appointment 
is  approved  by  the  Fire  Commission.   When  the  like  work-like  pay 
appointment  is  completed,  the  Fire  Commission  must  approve  the 
removal  of  the  person  assigned  to  that  duty. 

Very  truly  yours. 


THOIIAS  M.  O'CONNOR 
City  Attorney 


SP  Cu^/^fc^^^ 
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DOCUMENTS  DEPT. 
a.F,  PUBLIC  UIBBARV 

Mr.  John  J.  Walsh 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:   Salary  Setting  Procedures  for 

Transportation  Promotive  Series 
(NP  Classes) 

Dear  Mr.  Walsh: 

In  your  letter  of  October  18,  1977  you  point  out  that 
since  the  adoption  of  Proposition  "G"  in  November,  1968,  adding 
Section  8,404  to  the  San  Francisco  Charter,  it  has  been  the 
practice  of  the  City  and  County  to  grant  to  the  Transportation 
Promotive  Series  (NP  classes)  pay  increases  equal  to  those 
granted  to  platform  workers  whose  rates  are  fixed  pursuant  to 
the  provisions  of  the  aforementioned  Charter  Section  8.404, 
and  that  this  practice  has  been  uniformly  followed  in  spite  of 
the  fact  that  the  promotive  series  is  and  has  been  deemed 
governed  by  the  provisions  of  Charter  Section  8.4  01  during  this 
period. 

You  also  point  out  that  for  fiscal  year  1977-78  the 
Board  of  Supervisors  has  determined  that  this  practice  is  no 
longer  permissible  because  of  the  provisions  contained  in  the 
recently  adopted  Charter  amendment  designated  as  Charter  Sec- 
tion 8.4  07,  which  provisions  became  operative  for  the  first 
time  in  fiscal  year  1977-78. 
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REQUEST 

With  the  foregoing  as  background,  your  letter  inquires 
as  follows: 

"Do  the  provisions  of  the  new  Charter  Section 
8.407  preclude  the  fixing  of  wages  for  the 
aforenentioned  Transportation  Promotive  Series 
(NP  classes)  in  the  manner  in  which  they  have 
been  fixed  since  the  passage  of  Charter  Section 
8.404  in  November  1968?" 

CONCLUSION 

The  answer  to  the  question  is  "yes."   The  effect  of 
the  adoption  of  Charter  Sec.  8.4  07,  is  to  circumscribe _ narrowly 
the  discretion  of  the  Board  in  setting  wages  and  salaries  for 
members  of  the  transportation  promotive  series.   The  role  of 
the  Civil  Service  Commission  in  surveying  and  calculating 
"prevailing  rates  of  wages"  is  also  defined  with  particularity. 

DISCUSSION 

You  are  correct  that  Charter  Sec.  8.4  01  governs  wage 
and  salary  setting  of  the  transportation  promotive  series.   The 
wage  and  salary  setting  of  all  employees  falls  within  that  sec- 
tion, unless,  by  exception,  another  section  governs.   The  prin- 
cipal exceptions  are  Sec.  8.402,  teachers,  part-time  help  and 
certain  other  groups.  Sec.  8.404,  platform  employees  and  coach 
or  bus  operators  of  the  municipal  railway,  and  Sec.  8.4  05, 
policemen  and  firemen.   The  transportation  promotive  series  is 
composed  of  positions  promotive  from  platform  positions  or  the 
coach  or  bus  operator  positions,  but  does  not  include  those 
positions. 

Charter  Sec.  8.401  provides  for  the  recommendation  of 
proposed  schedules  of  compensation  by  the  Civil  Service  Commis- 
sion to  the  Board  of  Supervisors,  and  the  adoption  of  schedules 
of  compensation  by  the  Board,  which  need  not  be  necessarily  the 
same  as  those  recommended. 

The  compensation  schedules  adopted  by  the  Board, 
however,  "...  shall  be  in  accord  v;ith  the  generally  prevailing 
rates  of  wages  for  like  service  and  working  conditions  in  private 
employment  or  in  other  comparable  governmental  organizations  in 
this  state;  ..."   "Prevailing  rates  of  wages"  is  not  defined. 
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In  City  and  County  of  San  Francisco  v.  Boyd  (1943) 
22  C.2d  685,  it  was  held  that  the  quoted  language  did  not 
require  that  the  rates  of  compensation  set  by  the  Board  be 
identical  with  or  not  higher  than  the  generally  prevailing 
rates,  but  that  there  be  a  reasonable  or  just  correspondence 
betv/een  the  rates  established  and  those  elsev;here  prevailing. 
Thus,  the  setting  of  bus  drivers  pay  at  more  than  5%  higher 
than  any  bus  driver  rate  prevailing  elsewhere  was  upheld  as 
within  the  discretion  of  the  Board  of  Supervisors. 

More  recently,  the  Supreme  Court,  following  the  Boyd 
decision,  held  that  "...  the  fact  that  the  board  chose  to 
implement  a  substantially  different  form  of  pay  increase  than 
the  commission  had  recommended  does  not  in  itself  establish 
that  the  salaries  authorized  by  the  ordinance  are  not  in 
accord  with  prevailing  wages,"   City  and  County  of  S.F.  v. 
Cooper  (1975)  13  C.3d  898,  921  (upholding  an  average  $50-a- 
monch  pay  increase  for  all  miscellaneous  employees) . 

This  brief  review  of  the  judicial  history  of  Sec. 
8.401  has  been  set  forth  to  contrast  the  effect  of  the  adoption 
of  Sec.  8.407  at  the  November  1976  election. 

The  effect  of  the  adoption  of  Sec.  8.407  has  been  to 
greatly  narrow  the  discretion  of  the  board  of  supervisors  in 
adopting  wage  schedules  for  miscellaneous  employees.   After 
"rate  ranges"  are  determined  by  the  civil  service  commission, 
pursuant  to  a  mathematically  detailed  formula,  and  a  detailed 
statement  of  comparable  jurisdictions  and  private  employers  to 
be  surveyed,  the  Board  of  Supervisors  must  "fix  basic  pay  rates 
as  close  as  reasonably  possible  to  prevailing  rates,  provided, 
however,  that  the  Board  of  Supervisors  shall  not  set  the  maxi- 
mum rate  of  pay  for  any  class  in  excess  of  the  maximum  pre- 
vailing rate  for  that  class"  (See  City  Attorney  Letter  Opinion 
No.  76-64). 

It  is  my  opinion  therefore  that  Charter  Sec.  8.407 
prevents  setting  the  wages  or  salaries  of  members  of  the 
Transportation  Promotive  Series  by  simply  granting  increases 
equal  to  those  granted  platform  workers  under  Charter  Sec. 
8.404,  and  that  the  Civil  Service  Commission  and  the  Board  of 
Supervisors  must  comply  with  the  provisions  of  Charter  Sec. 
8.407  in  setting  such  wages  or  salaries. 
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You  are  so  advised. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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December  8,  1977 


R.  Spencer  Steele,  Zoning  Administrator 

Department  of  City  Planning 

100  Larkin  Street  iam  i  n  inTO 

San  Francisco,  California   94102  JHIN  i 

_,.     .      --,■.     T,-!      •      r,      •     •  DOCUMENTS  DEPT. 

Subject:   City  Planning  Commission  8.F.  public  library 

Resolution  No.  7499 
Effect  on  Permit  Applications 

Dear  Mr.  Steele: 

This  is  in  response  to  your  request  for  advice  as  to  the 
effect  of  City  Planning  Commission  Resolution  No.  7499  (a 
resolution  of  intention  proposing  to  reclassify  all  residential 
areas  of  the  city  and  to  amend  other  portions  of  the  text  of  the 
City  Planning  Code)  on  building  permit  applications  filed  after 
its  adoption  on  May  20,  1976. 

City  Charter  Section  7.501  provides  in  pertinent  part  as 
follows : 

"The  City  Planning  Commission  shall  consider 
and  hold  hearings  on  proposed  ordinances  and 
amendments  thereto  regulating  or  controlling 
the  height,  area,  bulk,  set-backs,  location, 
use  or  related  aspects  of  any  building,  or 
structure,  or  land  including  but  not  limited 
to  the  zoning  ordinance  and  other  portions  of 
the  City  Planning  Code.   Such  proposals  may  be 
initiated  by  the  Board  of  Supervisors  and 
referred  to  the  Commission  or  they  may  be 
initiated  by  the  Commission  itself .. .Proce- 
dures for  action  on  such  matters  shall  be  as 
prescribed  by  the  Board  of  Supervisors  by 
ordinance . . . . " 

Procedures  for  action  on  reclassifications  and  text 
amendments  are  set  forth  in  Article  3  of  the  City  Planning  Code. 
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City  Planning  Code  Section  302(a)  provides  in  perti- 
nent part  as  follows: 

"Whenever  the  public  necessity,  convenience 
and  general  welfare  require,  the  board  of 
supervisors  may,  by  ordinance,  amend  any  part 
of  this  Code.   Such  amendments  may  include 
reclassifications  of  property  (changes  in  the 
zoning  map)  ,  changes  in  the  text  of  the 
Code .. .Procedures  for  amendments  shall  be 
specified  in  this  Section  and  in  Sections  306 
thru  306.5." 

City  Planning  Code  Section  302(b)  provides  in  relevant  part,  "An 
amendment  may  be  initiated  by  the  Board  of  Supervisors  or  by  a 
resolution  of  intention  by  the  City  Planning  Commission, 


"Effect  of  reclassif ication. . .upon  permit 
applications.   No  application  for  a  building 
permit  on  any  property  or  for  any  other  permit 
or  license  for  a  new  use  or  any  property, 
filed  subsequent  to  the  date  that  an 
application  has  been  filed  or  a  resolution  of 
intention  has  been  adopted  for  the 
reclassification  of  such  proper ty .. .shall  be 
approved  by  the  Department  of  City  Planning 
while  proceedings  are  pending  under  such 
reclassification. . .unless  the  construction  and 
use  proposed  under  that  permit  or  license 
would  conform  both  to  the  existing  classif i- 
cation  of  such  property .. .and  also  to  the 
different  classification. . .under  consideration 
in  those  proceedings;  provided  that  if  final 
action  on  such  reclassification  has  not  been 
taken  by  the  board  of  supervisors  during  the 
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following  time  periods  after  the  start  of  the 
proceedings,  conformity  to  the  different  clas- 
sifications ..  .under  consideration  shall  no 
longer  be  required: 

(1)   two  years  in  the  case  of  a 
city-wide ... reclassif ication .. .of  this  Code; 

***(3)  in  addition  to  the  above  time  periods 
the  board  of  supervisors  may  by  resolution 
extend  such  time  for  a  further  period  of  up  to 
six  months."   (Emphasis  added.) 

City  Planning  Code  Section  302(f)  provides  in  relevant  part  as 
follows: 

Effect  of  text  amendment  proceedings  upon 
permit  applications.   No  permit  or  license  for 
any  construction  or  use  which  would  be  newly 
prohibited  by  an  amendment  to  the  text  of  the 
City  Planning  Code  shall  be  granted  or  issued 
on  or  after  the  effective  date  of  such  text 
amendment.   In  the  case  of  concurrent  pro- 
ceedings for  both  the  text  amendment  and  a 
property  reclassification. . .as  described  in 
subsection  (e)  above,  the  more  restrictive 
requirement  with  respect  to  permits  and 
licenses  shall  prevail."   (Emphasis  added. ) 

City  Planning  Commission  Resolution  7499  states  in 
petinent  part  as  follows: 

"The  City  Planning  Commission  does  hereby 
declare  its  intention  to  reclassify  property 
throughout  the  City  and  County  of  San  Fran- 
Cisco  and  amend  the  text  and  maps  of  the  City 
Planning  Code  as  proposed  on  the  maps  titled 
'Proposed  Residential  Zoning  Districts', 
Sheets  1  through  13  dated  May  20,  1976,  with 
modifications  indicated  as  neighborhood 
proposed  zoning  items  3,  11  and  12  on  the  map 
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titled  'Alternate  Zoning  Proposals',  Sheet  5 
and  Item  1  on  the  map  titled  'Alternate  Zoning 
Proposals',  Sheet  7  with  the  modification  of 
Lots  22,  23,  24,  32,  35  through  45  and  59  in 
Assessors  Block  1275  to  an  R-H-2  District;  the 
memorandum  titled  'Residential  Zoning 
Studies:   Proposed  Zoning  Maps  and  District 
Standards'  dated  May  20,  1976;  the  use  table 
titled  'Permitted  Residential  Uses'  dated  I-lay 
20,  1976,  with  the  modifications  to  add  a 
hotel  as  a  'C  use  in  an  R-H-2  district  and  to 
delete  a  trailer  camp  as  a  'C  use  in  all  R-H 
districts;  the  use  table  titled  'Non-Resi- 
dential Uses  Permitted  in  Residential 
Districts'  dated  May  20,  1976;  the  15  docu- 
ments titled  'Zoning  Regulations  For  Proposed 
R-H-l(d),  R-H-1,  R-H-2,  R-H-3 ,  R-M-1 ,  R-M-2,. 
R-M-3,  R-M-4,  R-A-1,  R-A-2,  R-A-4  ,  R-C-1 ,' 
R-C-2,  R-C-4  and  PR  districts'  dated  May  20, 
1976;  the  document  entitled  'Building  Length 
Averaging  -.Typical  Situations'  Sheets  1 
through  5  dated  May  20,  1976;  and  the  document  " 
titled  'Table  A,  Maximum  Percent  of  Features 
Credited  to  Usable  Open  Space  Requirements' 
dated  May  20,  1976,  all  as  submitted  to  the 
City  Planning  Commission  by  the  Department  of 

City  Planning  on  May  20,  1976 .  "   (Emphasis 

added . ) 

In  view  of  the  foregoing,  I  have  concluded  that  Cii 
Planning  Commission  Resolution  No.  7499  constitutes  a  resoluti( 
of  intention  for  the  reclassification  of  property  on  a  city-wic 
basis.  „  I  have  further  concluded  that  the  Resolution  further 
involves  text  amendments  to  the  City  Planning  Code.   Therefore 
during  the  period  from  May  26,  1976,  the  date  on  which  Resolut: 
No.  7499  was  adopted  by  the  City  Planning  Commission,  to  May  2( 
1978,  two  years  after  the  adoption  of  the  Resolution,  no 
application  for  permits  may  be  approved  unless  the  proposed 
construction  or  use  would  comply  with  both  the  existing 
classification  of  the  property  and  to  the  different 
classification  under  consideration  pursuant  to  that  Resolution 
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Furthermore,  no  permit  may  be  issued  unless  the  proposed 
construction  or  use  complies  with  the  standards  set  forth  in  the 
text  amendments  proposed  under  that  Resolution. 

You  also  inquire  as  to  the  appropr iatenes  of  the 
variance  procedures  provided  under  City  Planning  Code  Section  305 
as  an  administrative  remedy  where  a  permit  application,  filed 
subsequent  to  May  20,  1976,  proposes  construction  or  a  use  not  in 
conformity  with  the  standards  proposed  pursuant  to  City  Planning 
Commission  Resolution  No.  7499.   I  have  reviewed  the  relevant  law 
and  have  concluded  that,  subject  to  the  limitations  set  forth  in 
City  Charter  Section  7.503  and  City  Planning  Code  Section  305, 
the  Zoning  Administrator  is  authorized  to  hear  and  determine 
variances  from  the  standards  proposed  under  that  Resolution. 


You  are  so  advised. 


Very  truly  yours. 


THOMAS  M.  O'CONNOR, 
City  Attorney 


^^■'     ^ 
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Mr.  John  C.  Spring,  General  Manager 

Recreation  and  Park  Deoartment  jflM  i  n  iqyp 

McLaren  Lodge,  Golden  Gate  Park  '^'° 

San  Francisco,  Calif.   9^117  oocume^ts  o.pt 

8.F,  PUBLIC  LIBRARY 

Attention:  Mr.  Aldo  C.  Cima 

Superintendent  of  Parks 

Subject:   Mather  Family  Camp  -  Fees  and  Charges 

Dear  Mr.  Spring: 

We  have  received  your  letter  of  November  1,  1977^ 
regarding  problems  of  overcrov;ded  conditions  at  Mather  Family 
Camp.   Mather  Family  Camp  is  located  near  Yosemite  National 
Park,  185  miles  from  San  Francisco  in  Tuolumne  County,  and  con- 
tains cottages  which  can  house  about  ^00  persons,  two  tennis 
courts,  horseshoe  courts,  carapfires,  a  swimming  pool,  an  arti- 
ficially created  lake  (Birch  Lake)  and  other  recreational 
facilities.   The  camp  is  open  to  registered  guests  during  the 
summer  months.   Non-residents  of  the  City  and  County  of  San 
Francisco  are  charged  more  for  use  of  the  camp  than  residents. 
The  cost  of  registration  permits  the  guest  to  use  all  the  camp 
facilities  free  of  additional  charge,  except  for  grocery  store 
and  horseback  riding  concessions. 

You  state  in  your  letter:   "People  who  are  not  registered 
guests  have  been  using  the  facilities  at  Mather  Family  Camp,  and 
therefore  keeping  our  paying  guests  from  using  them  ,  .  .   Since 
Mather  Family  Camp  is  more  accessible  to  transients,  we  are  over- 
loaded in  the  swimming  areas.   Weekends  and  holidays  are  so  crowded 
that  it  becomes  a  problem  for  our  lifeguards  to  supervise  these 
areas  properly."  You  have  proposed  certain  changes  to  alleviate 
this  problem.   The  legal  questions  raised  by  these  changes  include 
the  f ollov/ing : 

1.   May  persons  not  registered  at  Camp  Mather  be  charged 
for  the  use  of  Camp  facilities? 
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2.  May  additional  lifeguards  be  hired  and  may  this 
cost  be  passed  on  to  users  of  swimming  areas  through  admission 
fees? 

3.  May  the  number  of  swimmers  admitted  at  any  given 
time  be  limited  to  provide  safer  use  of  the  swimming  areas? 

4.  May  signs  be  posted  informing  users  of  the  cost  of 
admission  to  the  facilities? 

5.  May  nonresidents  be  charged  a  higher  fee  than 
residents  for  use  of  the  facilities? 

1.   May  persons  not  registered  at  Camp  Mather  be  charged  for  the 
use  of  Camp  facilities? 

The  Charter  of  San  Francisco  does  not  explicitly  author- 
ize the  Recreation  and  Park  Commission  to  charge  admission  fees  to 
its  recreational  facilities.   Hov/ever,  the  Charter  gives  the  Com- 
mission "the  complete  and  exclusive  control^  management  and  direc- 
tion of  the  parks 5  playgrounds,  recreation  centers  and  all  other 
recreational  facilities ,  squares,  avenues  and  grounds  which  are  in 
the  charge  of  the  commission,"  (3.552)  and  implicit  in  this  delega- 
tion of  pov;er  is  the  authority  to  impose  such  fees. 

The  courts  have  consistently  foixnd  that  the  power  to  make 
rules  and  regulations  for  park  properties  includes  the  power  to 
impose  reasonable  admission  fees  for  "special  entertainment"  or 
"extra  facilities  furnished  for  physical,  intellectual  or  aesthetic 
enjoyment."  Bernstein  v.  City  of  Pittsburgh  (1951)  366  Pa.  200, 
77  A. 2d  452  at  450.   See  also,  McGuire  v.  City  of  Cincinnati  (Court 
of  Appeals  of  Ohio,  1941)  40  N.E.2d  435. 

If  the  Commission  decides  that  persons  registered  at  the 
Camp  have  paid  for  use  of  the  facilities  as  part  of  the  cost  of 
registering  and  that  only  persons  not  registered  shall  be  required 
to  pay  before  gaining  admission,  this  decision  is  clearly  within 
the  policy-making  authority  of  the  Commission. 

Therefore,  the  Recreation  and  Park  Commission  has  the 
authority  to  charge  reasonable  admission  fees  to  persons  not  regis- 
tered at  the  Camp  for  use  of  the  svrimming  pool,  tennis  courts  and 
other  recreational  facilities  at  Camp  Mather. 


Letter  Opinion  No.  77-5^ 
Mr,  John  J.  Spring  3  December  20,  1977 

2.  May  additional  lifeguards  be  hired  and  may  this  cost  be  passed 
on  to  users  of  swimming  areas  through  admission  fees? 

The  decision  to  utilize  additional  lifeguards  in  sxfim- 
ning  areas  at  Camp  Mather  is  also  clearly  within  the  authority  of 
the  Recreation  and  Park  Commission..   (San  Francisco  Charter 
sections  3.550-3.552.)   As  noted  above,  "reasonable"  admission 
fees  may  be  charged  for  special  park  facilities.   The  cost  of 
hiring  extra  personnel  necessary  for  the  operation  of  the  facility 
can  be  placed  on  the  users  of  that  facility.  As  the  court  in 
McGuire  v.  City  of  Cincinnati,  suora,  notes: 

"...  the  matter  of  financing  the  enterprise 
falls  V7ithin  the  field  of  policy  and  not  of  power. 
It  is  for  the  policy-making  department  and  not  the 
courts  to  determine  vjhether  the  activity  shall  be 
financed  by  funds  raised  by  taxation  on  all,  or 
whether  those  v;ho  are  especially  benefited  shall 
be  required  to  pay  all  or  a  part."  40  N.E.2d  at  438. 

Thus  the  cost  of  hiring  additional  lifeguards  can  be  reflected  in 
the  cost  of  admission  charged  to  the  users  of  the  swimming  facilities, 

3.  May  the  number  of  sv7i:nmers  at  any  given  time  be  limited  to  pro- 
vide safer  use  of  the  swimming  areas? 

The  Recreation  and  Park  Commission  also  has  the  authority 
to  limit  the  niimber  of  persons  using  swimming  areas  at  any  one  time. 
In  McClain  v.   City  of  South  Pasadena  (1957)  155  C.A.2d  423,  3l8 
P. 2d  199,  "the  court  neld  thai;  a  city  could  properly  enact  a  regula- 
tion allov/ing  only  residents  to  use  a  municipal  plunge.   The  court 
states : 

"Any  city  may  make  and  enforce  v^ithin  its  limits 
all  such  local,  police,  sanitary,  and  other  regula- 
tions as  are  not  in  conflict  v;ith  general  laws, 
(Constitution,  art.  XI,  Sec.  11,  Simpson  v.  City  of 
Los  Angeles,  4o  C.2d  271,  278  [253  P. 2d  464].)   The 
pov/er  to  make  local  and  police  regulations  is  very  broad 
and  far  reaching  ....   A  regulation  designed  to 
prevent  congestion  in  a  municipal  plunge  is  a  valid 
exercise  of  the  police  pov/er  for  the  health,  safety, 
morals  and  general  welfare.   The  very  nature  of  a 
plunge  limits  the  number  of  those  who  may  use  it  at 
one  time."   155  C.A.2d  at  434,  437. 
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A  regulation  passed  by  the  Commission  limiting  the  number  of 
also  S^  :,*°,eS^^'^  ^"^^  swir:;;ning  area  at  any  one  tS^e  woSld   ' 
also  be  designed  to  prevent  congestion  and  protect  the  safety 
comfort  and  convenience  of  the  persons  using  it.   Such  a  rl^u^ 
lation  v;ould  clearly  be  valid.  ° 

^'  t^tht^Taclllirelf   i"^°^ins  ^sers  of  the  cost  of  admission 

_       Signs  informing  the  public  of  the  cost  of  admission  to 
swimrnxng  ^f-^-^/^^e  posted  under  the  authority  of  efthef  Section 

2    n?  Oi  the  Park  Code,  both  of  which  require  the  oublic  to 
posted  in'l^i"'  °''  regulations  of  the  Commission  wSch'^are  clearly 
posued  in  the  area  to  which  the  rule  or  regulation  appl^'es.   Onc° 
exclSsion'of°"  ^-^''^''^^  f^   charging  of  admission  fees  and  the 
?ff  oJ  '     ^-^  person  from  the  facility  who  did  not  pay  such 
be  no?4'r."^?H-^°~^  ^  registered  guest  at  Camp  Mather,  a  sign  could 
be  pos.ed  ao  the  entrance  to  the  facility  to  so  infom  the  puSic? 

^i^^S^^^^^^^^r^   Of IS1?-  • 

In'l   ci?y?SperateS'flci???yr'''"''  "  ^'^^^^  '''   ^°^  Lmbership 

4-.,  J'"^^^   trial  judge  himself  noted  the  logic  in 
the  disparate  charges  because  residents  were  already 
?^y^"f4°^  Club _  facilities  as  part  of  their  tax  bill. 
The  dixference  m  charge  for  membership  is  not  dis- 
criminatory, but  rather  represents  an  attempt  to 

buftinf^!^  ?>,''°'''"^^i'^^''*  ^^^  resident  financial  contri- 
•   thP  ?2^.  ?.^^  maintenance  of  club  facilities.   Were 
?n^  5S^  JS  ^  equal,  residents  would  in  fact  be  pay- 
at  1137       nonresidents  for  membership."   372  A. 2d 

See  also  cases  discussed  in  57  ALR3d  998. 

residence  hS-^hi^n^h^i^J  the  right  to  classify  on  the  basis  of 
residence  ha.  been  held  to  include  the  right  to  exclude  nonresidents 
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completely  from  municipal  recreation  facilities  provided  the 
classification  has  some  basis  in  reason.   In  McClain  v.  City  of 
South  Pasadena-j  supra,  the  court  upheld  the  city '  s  right  to 
excluae  nonresidents  from  the  use  of  the  municipal  plunge  in 
order  to  avoid  congestion,  stating: 

"A  regulation  making  different  provisions 
for  people  residing  outside  a  municipality  from 
those  residing  in  it  is  valid  if  the  classifica- 
tion is  based  on  a  reasonable  distinction  .  .  . 
The  classification  [excluding  nonresidents  from 
the  plunge]  is  reasonably  related  to  the  end  in 
view.   It  bears  a  real  and  substantial  relation 
to  the  health,  safety,  morals,  and  general  v;el- 
fare  of  the  residents  of  South  Pasadena.   South 
Pasadena  has  the  sovereign  duty  of  maintaining 
the  health  of  its  residents  [citations].   It 
ov;es  no  such  duty  to  nonresidents.   Residents 
are  entitled  to  preference  over  nonresidents  and 
such  action  is  not  in  contravention  of  the  rights 
of  nonresidents.   The  primary  purpose  of  a  munici- 
pal corporation  is  to  contribute  to^vard  the  \-jel- 
fare,  health,  happiness,  and  interest  of  the 
inhabitants  of  such  corporation,  and  not  to  further 
the  interests  of  those  residing  outside  its  limits." 
37  Am.jur.736,  Sec.  122.  155  C.A.2d  at  434,  438. 

If  a  city  has  the  authority  to  exclude  nonresidents  altogether  from 
a  recreational  facility,  it  certainly  has  the  authority  to  impose 
a  less  severe  restriction  in  the  form  of  higher  fees.   The. city's 
duty  to  maintain  the  health  of  its  oivn  residents  and  its  right  to 
consider  the  financial  costs  already  imposed  on  residents  and  its 
right  to  consider  the  financial  costs  already  imposed  on  residents 
through  tax  obligations  both  provide  valid  and  rational  reasons 
for  giving  residents  financial  preference  over  nonresidents  in  the 
use  of  Camp  Mather. 

To  summarize,  persons  not  registered  at  Camp  Mather  may 
be  charged  for  the  use  of  camp  facilities;  additional  lifeguards 
may  be  hired  and  the  cost  may  be  passed  on  to  users  of  swimming 
areas  through  admission  fees;  the  number  of  sv/immers  admitted  at 
any  time  may  be  limited  to  provide  safer  use  of  the  swimming  areas; 
signs  may  be  posted  informing  users  of  the  cost  of  admission  to 
facilities;  and  nonresidents  may  be  charged  a  higher  fee  than 
residents  at  Camp  Mather. 

Very  truly  yours, 

THOl-IAS   M.    O'COITNOR 
City  Attorney 


SfU^  A^^^ 
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Mr.  Rai  Y.  Oka:r,oto  J??t"a'uol,°.'«i;y 

Director  or  City  Planning  "-''' 

100  Larkin  Street 

San  Francisco,  California  94102 

Subject:   Application  of  CEQA  to 

the  FAA  Control  Tov/er  at  SFIA 

Dear  Mr.  Okamoto: 

This  is  in  response  to  your  letter  of  November  7, 
1977,  in  which  you  request  advice  of  this  office,  based  upon 
an  attached  letter  of  October  ]S ,  1977,  that  you  received  from 
San  Francisco  Tomorrow,  concerning  application  of  the  California 
Environmental  Quality  Act  of  1970  as  amended  (CEQA)  to  the 
prospective  Federal  Aviation  Administration  control  tower  at 
San  Francisco  International  Airport. 

CEQA  is  contained  in  Public  Resources  Code  §§21000 
et  seq.    Section  21151  provides  that: 

"All  local  agencies  shall  prepare,  or  cause  to  be 
prepared  by  contract,  and  certify  the  completion  of  an 
environmental  impact  report  on  any  project  they  intend 
to  carry  out  or  approve  which  may  have  a  significant 
effect  on  the  environment.  .  ." 

The   San  Francisco  International  Airport  Expansion 
Program  dated  December,  1972  is  an  integrated  plan  consisting 
of  many  single  elements  grouped  into  an  over-all  project  or 
program.   The  FAA  control  tov;er  is  a  specified  element  in  the 
Expansion  Program.   For  purposes  of  the  environmental  review 
requirements  of  CEQA  the  Expansion  Program  itself  is  the 
"project"  within  the  meaning  of  Public  Resources  Code  Section 
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21055(a)  which  states  "Project  means  .  .  .  (a)  activities 
directly  undertaken  by  any  public  agency"  and  the  guidelines 
issued  thereunder,  Cal.  Admin.  Code,  tit.  14,  §15037 (a)  which 
states  "Project  means  the  v/hole  of  an  action,  which  has  a 
potential  for  resulting  in  a  physical  change  in  the  environ- 
ment ..."  (Emphasis  added) .   See  Friends  of  Mammoth  v.  Board 
of  Supervisors,  8  C.  3d  247,  264-265;  Environmental  Defense 
Fund,  Inc.  v.  Coastside  County  Water  Dist.  27  C.A.3d  695, 
70  6-707;  Edna  Vallev  Assn.  v.  San  Luis  ObisPO  Etc.  Coordinating 
Council,  67  C.A.3d  444,  447-443. 

In  August  1973  the  Department  of  City  Planning  pre- 
pared a  draft  Environmental  Impact  Report  (EIR) ,  EE  73.88,  on 
the  Airport  Expansion  Program.   Public  hearings  on  the  draft 
EIR  were  held  in  September  and  October  1973  in  San  Mateo  County 
and  San  Francisco  at  which  time  comments  to  it  were  received 
and  responded  to.   On  October  18,  1973  the  Planning  Commission 
reviewed  the  draft  EIR,  found  it  to  be  adequate,  accurate  and 
objective  and  certified  its  completion  as  a  final  EIR.   The 
Planning  Commission  further  found  the  Airport  Expansion  Program 
v/ill  have  a  significant  effect  on  the  environment.   Resolution 
No.  7091,  copy  enclosed. 

On  November  7,  1973  the  Airports  Commission  adopted 
the  final  EIR,  as  certified  by  the  Planning  Comjnission,  approved 
the  Expansion  Program  and  resolved  that  it  be  carried  out. 
Resolution  Nos.  73-0234,  73-0235,  copies  enclosed. 

On  December  26,  1973,  the  Board  of  Supervisors  adopted 
the  final  EIR,  incorporated  the   findings  of  Airports  Commission 
Resolution  No.  73-0235,  and  resolved  that  the  Expansion  Program 
be  carried  out.   Resolution  No.  856-73,  copy  enclosed. 

In  January  1974  a  petition  for  writ  of  mandamus  was 
filed  in  Superior  Court  seeking  to  set  aside  the  above  mentioned 
resolutions  adopting  the  final  EIR  and  approving  the  Airport 
Expansion  Program.   The  Court  concluded  the  final  EIR  to  be 
adequate,  held  the  findings  of  the  Airports  Commission  and 
Board  of  Supervisors  to  be  supported  by  substantial  evidence 
and  entered  judgment  denying  the  petition.   The  judgment  was 
upheld  on  appeal.   San  Francisco  Ecology  Center  v.  City  and 
County  of  San  Francisco,   48  C.A.3d  584,  598;  petition  for 
hearing  by  the  Supreme  Court  denied  July  23,  1975. 
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By  virtue  of  the  foregoing,  it  is  clear  the  environ- 
mental impact  report  provisions  of  CEQA  on  the  Airport  Expansion 
Program  have  been  met  and  are  final.   Since  the  FAA  control 
tower  is  a  specified  element  of  the  "project"  which  has  been 
administratively  reviewed  and  approved,  tested  by  litigation 
and  upheld,  and  since  the  tower  has  remained  unchanged  and 
unaltered  in  size-conception  and  location,  I  am  of  the  opinion 
there  is  no  legal  requirement  for  further  CEQA  review. 

Of  further  significance  for  discussion  herein  is 
the  fact  that  the  FAA  control  tower  is  a  federal  facility  and 
is  so  described  in  the  final  EIR  (Appendices  A-7) .   An  appro- 
priation of  $2,100,000  is  being  provided  by  the  United  States 
Government  to  assist  in  financing  construction  of  the  tov/er. 
Once  completed  it  will  be  under  lease  to  the  Government  to 
September  30,  2007.   See  Airports  Commission  Resolution  No. 
77-0144,  iMay  17,  1977,  and  Board  of  Supervisors  Resolution 
No.  549-77,  July  5,  1977  (copies  enclosed),  approving  Contract 
No.  DOT  FA76WE-3747  with  the  Federal  Aviation  Administration. 

An  Environmental  Impact  Statement  (EIS)  has  been 
prepared  by  FAA  on  the  Airport  Expansion  Program  pursuant  to 
the  National  Environmental  Policy  Act  (NEPA) ,  42  U.S.C.  §4321 
et  seq.  (1970)  and  certified  as  final  on  April  18,  1977.   The 
FAA  control  tov;er  is  also  a  described  and  discussed  item  in 
the  EIS. 


You  are  so  advised, 


Very  truly  yours , 


THOiMAS    M.    O'CONNOR 
City  Attorney 


SP  CuK.  A^^  -  v^-^ 
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Recreation  and  Park  Commission  ^^""^  ^  '  '■^'° 

McLaren  Lodge,  Golden  Gate  Park 

San  Francisco,  Calif.   9^117  i.Kp'irBucir/F^^RY 

Attention;   Mr.  John  J.  Spring 
General  Manager 

Subject:  Recreation  and  Park  Commission  - 
Leases  at  Aquatic  Park  to  Rowing 
Clubs 

Dear  Members  of  the  Commission: 

This  office  has  reviewed  your  letter  of  October  12, 
1977  requesting  an  opinion  regarding  the  legality  of  ".  .  .  the 
imposition  of  a  rental  fee  upon  two  rowing  clubs  located  at 
Aquatic  Park  (Dolphin  and  South  End)."  The  analysis  of  this 
question  calls  for  the  resolution  of  three  separate  issues. 
First,  does  a  lease  of  this  property  violate  the  terms  of  the' 
statutory  grant  of  the  property  in  question  from  the  State  of 
California?  Second,  may  the  City  allox^  a  private  club  to 
occupy,  operate  and  maintain  park  property  and,  if  so,  under 
what  conditions?  Third,  what  criteria  must  be  considered  in 
arriving  at  an  appropriate  rental  fee  for  public  park  property? 

The  club  houses  have  been  on  public  property  since 
before  1900.   In  I938,  pursuant  to  agreement  with  the  City,  they 
were  moved  from  the  foot  of  Van  Ness  Avenue  to  Aquatic  Park  in 
order  to  facilitate  the  construction  of  the  municipal  pier. 
Since  1958  the  clubs  have  held  as  holdover  tenants  on  a  month- 
to-month  basis.   The  clubs  at  present  pay  no  rent. 

Statutory  Grant 

The  land  upon  which  the  rowing  clubs  are  located  was 
granted  to  the  City  and  County  of  San  Francisco  by  the  State  of 
California  in  Chapter  88  of  the  Statutes  of  1923,  page  163, 
May  2,  1923.   That* grant  provided  in  relevant  part: 
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"No  grant,  conveyance  or  transfer  of  any 
character  should  ever  be  made  by  the  City  and 
County  of  San  Francisco  of  the  land  herein 
granted  or  any  part  thereof.  ..." 

The  initial  question  is  whether  the  lease  of  the  property 
to  the  rov;ing  club  would  constitute  a  "grant,  conveyance  or  trans- 
fer" proscribed  by  the  1923  grant.   The  lands  division  of  the  State 
Lands  Cominission  has  responded  to  an  inquiry  from  this  office 
advising  that  a  lease  for  no  less  than  one  year,  nor  more  than 
forty -nine  years,  is  permissible.   Under  the  terms  of  the  grant 
the  property  must  be  used  in  conjunction  with  other  City  property _ 
as  an  "aquatic  park."   Therefore,  any  lessee  must  engage  in  aquatic 
park  related  activities. 

Lease  to  Private  Club 

The  clubs  occupying  the  club  houses  are  private  and  have 
exclusive  possession  and  control  of  the  club  houses  and  facilities. 
Only  club  members  may  use  the  facilities.   The  statutory  grant 
from  the  State  of  California  provides  in  relevant  part, 

"Said  lands  are  hereby  conveyed  to  said 
City  and  County  ....   For  the  purpose  of 
being  used  in  conjunction  with  other  property 
now  oi-med  by  the  said  City  and  Co\inty  of  San 
Francisco  as  an  aquatic  park. "   (Emphasis  added.) 

And  Charter  Section  3.552  provides  in  relevant  part  that  the  duty 
of  the  Recreation  and  Park  Commission  shall  be  "...  to  promote 
and  foster  a  program  providing  for  organized  public  recreation  of 
the  highest  standards."   (Emphasis  added.) 

It  is  a  well  established  legal  principle  that  private 
organizations  may  not  lease  or  use  public  park  property  for  an 
extended  period  of  t'ime  to  the  exclusion  of  the  general  public. 
In  San  Vicente  Nursery  School  v.  County  of  Los  Angeles,  l47  Cal. 
App.2d  79^  07  the  court  held  invalid  an  agreement  pursuant  to 
which  a  non-profit  co-op  nursery  school  had  exclusive  use  of  a 
park  building  noting, 

"The  primary  purpose  of  such  exclusive  use 
was  a  benefit  to  a  limited  number  of  children 
attending  the  schools  and  their  parents,  and  such 
exclusive  use  by  a  private  group  was  not  a  public 
use  or  purpose." 
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See  also  Lincoln  Park  Trap  v.  Chicago  Park  District, 
55  NE  2d  173  (19^7)  in  which  t;he  court  held  invalid  a  lease  of 
park  property  to  a  private  club.   Though  non -members  were  admitted 
to  the  club  facility,  they  were  not  allov;ed  equal  access  to  club 
facilities.   Said  the  court  at  55  NE  2d  177, 

"The  law  is  well  settled  that  a  park  board 
cannot  lease  a  portion  of  its  land  to  a  private 
individual  club  or  corporation,  when  by  the  terms 
of  such  lease  the  demised  land  and  facilities 
located  thereon  are  not  available  equally  to  all 
the  people  of  the  State  of  Illinois T   (Emphasis 
added. ) 

And  in  Vale  v.  San  Bernardino  109  Cal.App.  102  (1930)  the  court 
upheld  the  use  of  a  puDlicly   ovmed  building  (Fascimile  Log 
Cabin)  by  a  private  club.   At  109  Cal.App.  108  the  court  empha- 
sized that  any  event  held  by  the  clubs  in  the  building,  ",  ,  , 
is  as  much  open  to  the  public  at  all  times  as  to  any  members  of 
those  organizations,  and  that  even  at  such  time  as  the  building 
nay  be  closed,  it  will  be  open  to  anyone  upon  request.   To  our 
minds  this  shows  neither  a  diversion  of  the  property  from  park 
purposes,  nor  such  an  exclusive  use  thereof  as  could  be  held  to 
interfere  with  the  full  and  free  public  use  contemplated  by  law,  " 

And  this  office  in  a  series  of  opinions  has  ruled  that 
park  property  must  be  made  available  to  all  members  of  the  public 
on  an  equal  basis.   Opinion  No,  636  dated  December  8,  1952  stated 
in  relevant  part, 

"In  addition,  it  should  be  noted  that  not 
only  must  a  lease  of  public  park  property  vmder 
the  jurisdiction  and  control  of  the  Recreation 
and  Park  Commission  be  for  'recreational  purposes', 
but  the  general  doctrine  of  law  is  that  park 
property  must  be  leased  for  a  public  as  distinguished 
from  a  private  purpose.   This  doctrine  distinguishes 
leases  of  park  property  from  leases  of  other  city 
property.   A  lease  of  park  property  must  be  for  the 
benefit  £Lnd  enjoyment  of  the  general  public  as  dis- 
tinguished from  the  benefit  and  enjoyment  of 
selected  private  individuals  even  though  the  general 
purpose  of  the  lease  be  recreational  in  character." 

See  also  Letter  Opinion  No.  7O-68  dated  December  1,  I970 
which  refers  to  prior  opinions  of  this  office  as  follows : 
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"This  office  has  on  prior  occasions  con- 
cluded that  park  property  could  not  be  set 
aside  for  exclusive  use  and  control  by  private 
persons  or  grouos.   See  Opinion  No.  90,  dated 
December  l4,  1q1[Q,  Lease  to  the  San  Francisco 
Football  League  to  have  exclusive  control  of 
Balboa  Park;  Opinion  No.  332,  dated  February 
O^  1951,  Use  of  West  End  Stables  in  Golden 
Gaoe  Park;  Opinion  No.  456,  dated  November  2, 
1951,  Erection  of  stable  by  the  Equestrian 
Foundation  in  Golden  Gate  Park;  Opinion  No.  5583 
dated  June  12,  I952,  Permission  to  sublet  for 
non-veteran  activities;  Opinion  No.  618,  dated 
October  20,  I952,  Rental  of  stalls  at  stables 
in_  Golden  Gate  Park  to  private  horse  o;vners: 
Opinion  No.  II66,  dated  May  10,  I957,  Use  of 
recreation  and  park  facilities  for  Cooperative 
Nursei^  Schools.   A  subsequent  opinion  on  the 
use  of  cooperative  schools,  dated  August  5,  1957 
and  numbered  II63;  Opinion  No.  Il84,  dated 
August  6,  1957.   Use  of  a  portion  of  Sharps 
S^^^.£r£  construction  of  a  Boys'  Club;  Opinion 
No.  1262,  dated  May  28,  I958,  Permit  to  construct 
^ohl^^i®^""®  stations  at  Sharps  Park;  Opinion  No. 
5243,  daoed  August  28,  1962.  Tourist  and  Conven- 
tion Booth;  Opinion  No.  6228,  dated  May  25,  1962 
Fire  Department  Headquarters."  >      ^      > 

^i„>..  ,,   The  standard  to  guide  leases  of  park  property  to  private 

...  to  constitute  a  public  use,  as 
required  by  the  Charter  all  persons  must  have 
equal  right  to  use  property  and  it  must  be  in 
common  andr  on  the  same  terras." 

,^T,  ^^  -f-bo°LS"'^^-,"'''^J.'^^^  ro;7ing  clubs  make  the  facilities  avail- 
able to  the  general  public  as  well  as  to  its  ovm  members,  they 

?^h?tSr?i?  S7J  %^-'"^!^^^''^^^P  selection  procedure  which  does  not 
ll^^JZlX^^^^V'^'^Y'l^^   against  persons  in  violation  of  the 
lS^l\l^Jl^}l  ^^"^^^^""^  ll   *^^  U.  S.  constitution.   Burton  v. 
Wilmington  Parking  Authority  (I96I)  365  U.S.  715,  81  S.Ct.  856,  6 

l^^Zh-^i'^^'X^W-^^  (1974)  417  U.S.  556,^94 

i.oTi.^^iD,  ^1  L.£-a.  304;  boaoom  v.  Eoara  of  Commissioners  of  Prince 
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George's  County  (I963)  233  Md.  57j  195  A. 2d  4l.   Discrimination 
is  aroi'crary  if  it  is  based  on  oersonal  nreference  (In  re  Cox 
(1970)  3  Cal.3d  205,  90  Cal.RDtr.  2k,   47^  P. 2d  992,  Ferguson  v. 
Giles,  82  Mich.  358,  46  N.W.  7l8),  as  well  as  on  the  more  fre- 
quenrly  listed  categories  of  race,  color,  religion,  ancestry, 
national  origin  or  sex. 

Hov;ever,  v/hile  organizations  using  park  property  may 
not  exclude  applicants  for  membership  because  of  personal  prefer- 
ence or  any  other  arbitrary  reason  -  as  may  private  clubs  operat- 
ing on  private  property  -  they  may  discriminate  among  applicants 
so  long  as  the  classification  has  a  "substantial  relation  to  a 
legitimate  objective."   In  re  Cox,  supra,  p.  215  (compare  Flores 
V.  Los  Angeles  Turf  Club  (19ol)  35  Cai.2d  736,  13  Cal'.Rptr.  201 
v/nere  zhe   cour'C  allov;s  "che  exclusion  of  persons  convicted  of 
illegal  v;agering  from  race  tracks).   The  "legitim.ate  objective" 
of  a  lease  of  park  property  is  the  promotion  of  the  property  for 
public  recreational  use.   Any  exclusion  of  persons  must  be 
related  to  that  objective.   For  example,  the  exclusion  from  the 
rowing  clubs  of  persons  v;ho  have  a  record  of  conduct  indicating 
that  their  admission  would  threaten  the  safety  of  property  or 
persons  using  the  property  would  be"  reasonable  and  not  arbitrary. 

Finally,  the  right  to  use  the  property  cannot  be  taken 
away  or  denied  to  anyone  v;ithout  procedures  which  comport  with 
due  process.   Goldberg  v.  Kelly  (1970)  U.S.  254,  90  S.Ct.  1011, 
25  L.Ed.  2d  287,  Skelly  v.  Sta?ge  personnel  Board  (1975)  15  Cal.3d 
194,  124  Cal.Rptr.  14,  539,  p. 2d  774.  ' 

In  conclusion,  the  City  may  lease  its  park  property  to 
private  clubs  provided  that  all  members  of  the  public  be  pre- 
sumptively entitled  to  membership  in  the  clubs  on  a  first-come 
first-serve  basis  with  a  shov/ing  of  good  cause  needed  for  refusal 
to  admit  to  membership,  with  dismissal  allowed  only  following  a 
hearing  and  provided  that  non-members  be  allowed  equal  access  to 
all  the  club's  facilities.   Reasonable  limitations  on  admissions 
relating  to  the  physical  capacities  of  the  clubs  may  be  imposed. 
The  clubs  may  charge  reasonable  initiation  fees  and  monthly  dues 
to  mem.bers  as  well  as  fees  for  daily  use.   The  lease  between  the 
clubs  and  the  Recreation  and  Park  Commission  should  provide  that 
club  by-laws,  membership  policies,  provision  for  access  to  public 
and  all  fees  and/or  dues  collected  by  the  clubs  be  subject  to  the 
approval  of  the  Recreation  and  Park  Commission. 
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Incosition  of  Rental  Fee 


part: 


San  Francisco  Charter  Section  7.^03  provides  in  relevant 

"...  the  recreation  and  park  commission 
shall  not  lease  any  part  of  the  lands  under  its 
control  nor  permit  the  building  or  maintenance 
or  use  of  any  structure  on  any  park,  square, 
avenue  or  ground,  except  for  recreational  pur- 
poses ..." 

The  use  by  the  rowing  clubs  of  park  property,  subject  to  the  con- 
ditions set  forth  above,  is  clearly  a  recreational  purpose  as 
contemplated  by  Charter  Section  7.'^03. 

VThen  the  question  arises  as  to  vjhether  it  is  proper  to 
impose  a  rental  fee  for  a  lease  to  these  clubs,  it  must  be  kept  in 
mind  that  any  fee  imposed  v/ill  be  passed  on  to  the  members  in  the 
form  of  monthly  dues  and  to  non-members  in  the  form  of  daily  use 
fees,  vrnether  a  charge  is  made  for  recreational  facilities  is  a 
public  policy  matter  (McGuire  v.  City  of  Cincinnati  (194l,  Court 
of  Appeals  of  Ohio)  40  N.E. 2d  435),  jprovided  T:hat  the  fees 
charged  are  "reasonable"  and  "non-discriminatory,"  See  Bernstein 
v.  City  of  Pittsburg  (1951)  366  P. A.  200.  700  A. 2d  452.  ana      ' 
MacNeil  v.  ChicagoTark  District  (19^8)  401  111.  566,  82  N.E.  2d 
452.   Thus  any  rental  charges  imposed  on  the  rowing  clubs  cannot 
be  so  great  as  to  necessitate  iinreasonable  or  excessive  dues  or 
daily  use  fees.   Unreasonable  or  excessive  fees  would  effectively 
exclude  members  of  the  public  who  but  for  the  onerous  fees  would 
join  the  club  or  use  the  facilities,  causing  a  breach  by  the 
commission  of  its  obligations  to  make  public  park  property  acces- 
sible to  as  broad  a  spectrum  of  the  public  as  possible. 

In  addition,  it  must  be  noted  that  since  the  clubs  manage 
the  facilities  and  relieve  the  city  of  any  expense  of  operation  or 
maintenance  of  the  property,  any  rental  fee  will  be  a  source  of 
revenue  to  the  city  (money  obtained  from  the  lease  of  park  property 
goes  into  the  Recreation  and  Park  fund.  Section  7.403(b)).   Revenue- 
making  agreements  betv/een  municipalities  and  concessionaires  for  the 
operation  of  public  park  facilities  have  been  upheld  (Cohen  y. 
Samuel  (1951)  367  Pa.  268,  80  A. 2d  732).   Thus  the  fact  that  the 
City  vjill  receive  revenue  in  the  lease  to  the  rowing  clubs  is 
proper  so  long  as  the  amount  of  the  rental  does  not  necessitate 
excessive  fees  charged  to  the  public  for  use  of  the  facilities. 
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Therefore,  in  setting  the  rental  fee  to  be  charged 
the  clubs,  the  Recreation  and  Park  Commission  must  determine 
that  such  rental  not  result  in  club  members  and  daily  users  pay- 
ing xmreasonable  fees.   Any  revenue  derived  from  the  lease  may 
not  be  gained  at  the  cost  of  violating  the  Commission's  duty  to 
make  park  property  available  to  the  public. 


You  are  so  advised. 


Very  truly  yours, 

raOMAS  M,  O'CONNOR 
City  Attorney 


0    03  eo  r 
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